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Introduction 

A  decision  with  respect  to  liability  having  been  made  on  September  23, 
1993,  the  hearing  with  respect  to  this  matter  was  resumed  on  June  16,  1994,  to 
receive  evidence  and  submissions  regarding  the  issue  of  special  damages. 
Clarification  of  certain  points  regarding  these  matters  was  subsequently  received 
through  an  exchange  of  correspondence. 

Having  dismissed  the  complainant  from  employment  as  his  dental  assistant 
because  she  was  pregnant,  the  respondent,  in  contravention  of  s.8  the  Ontario 
Human  Rights  Code,  1981,  S.O.  1981,  c.  53,  as  amended  (the  "Code"),  thereby 
infringed  her  right  under  s.4  of  the  Code  to  equal  treatment  with  respect  to 
employment  without  discrimination  because  of  sex.  The  respondent  was  ordered  to 
pay  to  the  complainant  as  general  damages  in  compensation  for  mental  anguish  the 
sum  of  $2,000,  together  with  interest  thereon  running  from  the  date  of  that  order. 
The  information  available  at  the  hearing  was  insufficient  to  assess  the  amount  of 
special  damages  to  which  the  complainant  was  entitled,  but  the  parties  undertook 
to  attempt  to  reach  an  agreement  in  that  regard  to  be  submitted  for  my  approval. 
Their  inability  to  do  so  led  to  the  hearing  being  reconvened  to  deal  with  the 
quantum  of  special  damages. 

Assessment  of  Special  Damages 

The  complainant's  employment  with  Dr.  Roberge  came  to  an  end  on  October 
31,  1988  upon  the  expiration  of  the  two  weeks  notice  given  to  her  on  the  17th.  She 


was  unable  to  find  permanent  employment  again  until  September  of  1990  when  she 
went  to  work  for  "Nettoyage  de  Tapis  Superior",  a  carpet-cleaning  business  she  and 
her  husband  established  in  Temiscaming,  Quebec.  Her  intention  had  been  to  work 
for  Dr.  Roberge  until  her  eighth  month  of  pregnancy  and  then  take  a  six  months 
maternity  leave.  Following  her  dismissal  she  attempted  to  find  work  as  a  dental 
assistant,  concentrating  her  efforts  mainly  in  Hull  where  she  lived.  Through  a  job 
placement  agency  she  was  able  in  1989  to  obtain  sporadic  temporary  work 
replacing  other  dental  assistants  who  were  absent  from  work  for  short  periods.  She 
also  received  unemployment  insurance  earnings  during  this  period. 

It  was  alleged  by  the  respondent  that  Ms.  Leclair  did  not  make  an  adequate 
effort  to  mitigate  her  losses  because  she  had  restricted  her  search  for  employment 
to  the  City  of  Hull  rather  than  the  greater  Ottawa-Hull  area.  However,  her  evidence 
was  that  she  looked  for  permanent  work  mainly,  but  not  exclusively,  in  the  Hull 
area  where  she  was  then  living  because  she  did  not  want  to  spend  an  hour  or  more 
travelling  both  to  and  from  work  after  the  birth  of  her  child.  Not  only  did  she 
circulate  her  resume  to  potential  employers  in  Ottawa,  but  her  name  was  registered 
with  an  agency  there  as  well.  In  my  opinion,  the  evidence  as  a  whole  shows  that 
she  made  a  reasonable  effort  to  find  other  work. 

It  may  be  observed  in  passing  that  I  find  untenable  the  submission  that  the 
respondent  should  not  be  required  to  compensate  the  complainant  to  the  extent  that 
her  inability  to  find  employment  was  caused  by  recessionary  circumstances.  (In  this 
regard,  see:  Kelly  Parks  and  Holly  Maclntyre  v.  Christian  Horizons  et  al.  (1992), 
16  C.H.R.R.  D/171,  paragraph  16.) 

Despite  the  complainant's  testimony  that  she  did  not  move  to  Temiscaming, 
Quebec,  until  1990  and  that  she  and  her  husband  did  not  buy  their  present  home 
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until  1992,  the  respondent  mistakenly  maintained  that  she  had  moved  there  in  1988 
thereby  precluding  any  reasonable  opportunity  to  find  employment  as  a  dental 
assistant.  This  misunderstanding  was  precipitated  by  the  address  of  the  complainant 
typed  on  Revenue  Canada  Income  Tax  summaries  provided  for  the  years  1988  and 
1989.  Having  been  unable  to  find  copies  of  her  income  tax  returns  for  these  years 
as  requested  by  the  respondent  the  complainant  asked  Revenue  Canada  to  supply 
them.  However,  in  accordance  with  its  practices  Revenue  Canada  simply  provided 
"summaries"  of  these  returns  containing  the  essential  information.  The  address  that 
appears  on  these  summaries  is  obviously  not  where  she  lived  during  the  taxation 
years  in  question  but  where  she  resided  at  the  time  of  her  request.  For  instance, 
although  her  present  address  is  shown  on  the  summary  for  1988  it  is  clear  that  she 
did  not  live  in  Temiscaming  while  working  on  a  daily  basis  for  Dr.  Roberge  in 
Ottawa  that  year.  Moreover,  the  address  on  her  income  tax  return  for  1990,  of 
which  there  was  a  copy,  is  that  of  her  previous  residence  in  Temiscaming. 

Ms.  Leclair  found  a  permanent  job  as  secretary  in  the  family  carpet  cleaning 
business  she  and  her  husband  started  in  September  of  1990.  She  continued  in  that 
employment  for  four  months,  for  which  she  was  paid  $11,492.00.  Counsel  for  the 
respondent  found  this  salary  quite  high  and  expressed  the  suspicion  that  it  was 
payment  for  a  longer  period  of  time,  namely,  one  that  commenced  before 
September  of  1990,  thereby  reducing  the  total  period  of  unemployment  for  which 
compensation  is  sought.  However,  it  was  Ms.  Leclair's  uncontroverted  testimony 
that  the  family  business  commenced  on  September  1,  1990,  and  her  offer  to  bring 
documents  to  prove  that  this  was  so  was  not  taken  up  by  the  respondent.  She 
testified  that  her  husband  drew  no  salary  from  the  business  during  this  time  and  the 
relatively  high  amount  paid  to  her  was  intended  to  maximize  her  potential 


unemployment  insurance  earnings  for  the  benefit  of  the  family  as  a  whole. 

Thus,  the  complainant  was  without  permanent  employment  from  October  3 1 , 
1988  to  September  1,  1990,  a  period  of  96  weeks  based  on  an  average  of  4.33 
weeks  per  month  according  to  the  calculations  of  the  Commission,  with  which 
formula  the  respondent  did  not  disagree.  Since  she  was  paid  $300.00  per  week  by 
Dr.  Roberge  then,  subject  to  certain  deductions,  her  total  loss  of  earnings  would 
amount  to  $28,800.00.  The  deductions  identified  by  the  Commission  were  as 
follows:  $7,794  in  respect  of  an  anticipated  unpaid  maternity  leave  and  $1,428.90 
of  employment  earnings.  Accordingly,  the  complainant's  special  damages  would 
amount  to  $19,557.10  in  respect  of  which  the  Commission  seeks  as  well  pre- 
judgment interest  at  the  rate  of  12%  per  annum  from  the  date  of  the  complainant's 
re-employment  (September  1,  1990)  to  the  date  of  this  decision.  Such  interest 
would  amount  to  $9,396.96.  As  will  be  seen  presently,  post-judgment  interest  on 
the  award  of  general  damages  made  on  September  23,  1993,  would  add  another 
•  $122.46,  bringing  the  total  amoimt  for  which  the  Commission  seeks  an  order  to 
$29,076.52. 

Counsel  for  the  respondent  submitted  that  in  loss  of  employment  cases  the 
compensable  period  should  reflect  the  length  of  time  for  which  the  complainant  had 
been  employed,  in  which  regard  relevant  pages  of  "Wrongful  Dismissal"  by  David 
Harris  were  cited.  However,  the  common  law  remedy  for  wrongful  dismissal  differs 
from  an  award  of  special  damages  for  loss  of  employment  made  pursuant  to  the 
Code.  In  Re  Piazza  et  al.  and  Airport  Taxicab  (Malton)  Association  et  al.  (1989), 
69  O.R.  (2d)  281  (C.A.),  at  page  284,  Zuber  J. A.  expressly  approved  the  following 
statement  made  by  Professor  Soberman  in  the  Ontario  board  of  inquiry  decision  in 
Whitehead  v.  Servodyne  Canada  Ltd.  (1987),  8  C.H.R.R.  D/3874: 


6 


...  [T]he  usual  measure  of  economic  loss  in  contract  law  for  wrongful  dismissal 
-  lost  wages  during  a  period  of  reasonable  notice  -  is  not  the  correct  measure  to 
compensate  an  aggrieved  complainant  under  the  Human  Rights  Code.  While  there 
may  be  circumstances  where  the  quantum  of  damages  for  wrongful  dismissal  in 
contract  coincide  with  the  compensation  for  breach  of  section  4(1)  of  the  Code, 
such  circumstances  are  merely  fortuitous.  More  often  the  contract  measure  will  be 
inadequate  to  compensate  the  complainant  and  also  to  cany  out  the  purposes  of 
the  Code. 

And  in  the  Christian  Horizons  case,  supra,  it  was  observed  that: 

In  assessing  damages  for  loss  of  income  in  human  rights  cases,  human 
rights  jurisprudence  recognizes  that  the  assessment  of  monetary  damages  for  lost 
income  should  be  cut  off  at  the  point  where  those  damages  were  no  longer 
foreseeable  to  the  wrongdoer  [cases  cited].  However,  the  same  jurisprudence 
indicates  that  employment  contracts  or  ex  post  facto  agreements  cannot  limit  the 
amount  of  special  damages  available  to  successful  complainants  as  counsel  for  the 
respondents  argued  they  could,  [see  at  D/172.]  ... 

A  cut-off  point  of  April  1,  1992  is  reasonable.  Even  though  the  respondent 
has  not  found  suitable  alternative  employment,  three  years  is  a  reasonably 
foreseeable  time  from  the  perspective  of  the  respondents  for  such  alternative 
employment  to  be  found,  even  during  the  downtime  in  the  economy  that  we  are 
experiencing  at  the  moment.  [See  at  D/173.] 

In  my  opinion,  the  length  of  the  complainant's  employment  with  the 
respondent  is  not  relevant  to  determining  whether  the  subsequent  period  of 
unemployment  was  reasonably  foreseeable,  as  though  the  shorter  the  employment 
with  the  respondent  the  more  readily  ought  the  complainant  to  find  alternative 
employment.  I  am  satisfied  that  the  period  of  unemployment  in  this  case  (which  is 
less  than  in  the  Christian  Horizons  case  which  occurred  at  about  the  same  time) 
was  reasonably  foreseeable.  In  any  case,  as  pointed  out  in  Shaw  v.  Levac  Supply 
Ltd.  et  al  (1991)  14  C.H.R.R.  D/  36  (at  D/63),  I  am  of  the  opinion  that: 

...  its  foreseeability  is  not  a  condition  of  liability  for  harm  actually  caused  by  an 
infringement  of  the  Code.  Where  the  board  is  clothed  with  a  discretion  to 
determine  whether  to  make  any  award  and  in  what  amount  (if  any),  that  discretion, 
rather  than  the  test  of  reasonable  foreseeability,  is  the  only  limiting  factor.  It  may 
be,  of  course,  that  a  board  might  have  regard  to  reasonable  foreseeability  as  one 
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of  many  considerations  to  be  weighed  in  the  exercise  of  its  discretion;  but  that  is 
a  separate  matter. 

Of  course,  a  number  of  other  factors  must  be  taken  into  account  in  order  to 
determine  the  quantum  of  special  damages  to  which  the  complainant  is  entitled. 

Even  had  she  remained  employed  by  the  respondent  during  the  entire  period 
in  question  the  complainant  would  have  taken  a  maternity  leave  of  at  least  six 
months.  Thus,  the  Commission  suggested  that  the  sum  of  $7,794.00  (6  x  4.33  x 
$300)  should  be  deducted  from  the  larger  figure.  However,  according  to  the 
complainant's  own  evidence  she  intended  to  commence  maternity  leave  a  month 
before  her  child  was  to  be  born  and  to  remain  on  such  leave  until  the  child  was  six 
months  old.  Thus,  in  my  view,  the  correct  amount  to  be  deducted  in  respect  of 
unpaid  maternity  leave  is  $9,093  (7  x  4.33  x  $300). 

It  was  pointed  out  by  counsel  for  the  respondent  that  had  the  complainant 
either  returned  to  work  or  found  alternative  employment  following  her  anticipated 
•  maternity  leave  she  would  have  required  day-care  or  baby-sitting  services  for  her 
child.  According  to  Ms.  Leclair's  own  evidence  this  would  have  cost  her  at  least 
$100  per  week.  (See  Volume  1  of  the  Transcript  of  Evidence,  at  page  53.)  As  the 
period  in  question  would  have  been  44  weeks,  running  from  November  20,  1989, 
to  September  1,  1990,  the  further  sum  of  $4,400  is  to  be  deducted  from  the  amount 
to  which  she  would  otherwise  be  entitled  for  loss  of  earnings. 

As  already  indicated,  the  complainant  managed  to  find  temporary  work  from 
time  to  time.  She  testified  that  she  worked  between  20  and  30  days  during  1989, 
replacing  other  dental  assistants  who  were  on  leave  of  one  kind  or  another.  Not 
having  received  any  T-4  slips  in  respect  of  this  work  she  was  unable  to  give  a 
precise  number  of  hours  nor  identify  the  dates  when  she  worked.  In  this  regard  the 
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following  exchange  occurred  between  counsel  for  the  Commission  and  Ms.  Leclair 
(at  page  13  of  the  transcript  for  June  16th,  with  emphasis  added): 

Q.  And  what  type  of  work  were  you  performing  between  those  20  and  30  days? 
A.  Well,  I  was  replacing  for  people  that  were  sick. 

Q.  Okay.  And  you  have  already  stated  in  your  previous  evidence  that  you  were 
earning  approximately  $11  an  hour  at  the  time? 

A.  Yes. 

Q.  And  you  were  working  approximately  30  hours  a  week? 
A.  Yes. 

Q.  And  was  it  20  to  30  days  you  said? 
A.  Yes,  probably  that. 

Subsequently,  in  the  course  of  argument,  counsel  for  the  Commission  made 
this  statement: 

With  respect  to  the  deductions  for  the  maternity  absence,  it's,  as  previously 
indicated,  it's  self-explanatory.  The  six  month  period,  $300  a  week  times  4.33 
weeks  —  because  there's  4.33  weeks  in  a  month.  Employment  earnings  in  1989  ~ 
.  I  used  the  30  hour  week,  which  was  referenced  in  Mrs.  Leclair's  previous 
transcript  of  examination  for  discovery  [sic.]  and  the  —  I  used  a  full  4.33  weeks, 
a  full  month. 

Then,  in  the  "Schedule  of  Damages"  provided  by  the  Commission  the 
following  appears  as  a  deduction  to  be  made  from  the  total  claim  for  loss  of 
earnings: 

Employment  Earning  (1989) 

(#11.00/hour  x  30  hours/week  x  4.33  weeks)      =  ($1,428.90) 

However,  the  evidence  in  this  regard  is  not  that  the  complainant  worked  30 
hours  a  week  (an  apparent  reference  to  her  four-day  work  week  while  employed 


by  the  respondent),  but  that  in  1989  she  had  worked  as  many  as  (and  no  more  than) 
thirty  days  at  eight  hours  a  day  for  which  she  was  paid  SI  1.00  per  hour,  and  the 
correct  amount  of  earned  income  to  be  deducted  in  mitigation  of  damages  from  the 
amount  the  respondent  would  otherwise  be  required  to  pay  the  complainant  is 
$2,640. 

Thus,  after  taking  into  account  the  deductions  to  be  made  for  maternity  leave 
($9,093),  day  care  services  ($4,400)  and  earned  income  ($2,640),  I  assess  special 
damages  in  this  case  at  $12,667  ($28,800  less  16,133). 

I  turn  now  to  the  submissions  of  the  Commission  regarding  an  order  for  the 
payment  of  interest  with  respect  to  both  special  and  general  damages. 

Interest 

In  Cameron  v.  nel-Gor  Castle  Nursing  Home  (1984),  5  C.H.R.R.  D/2170  it 
was  pointed  out  that  it  has  been  consistently  held  that  boards  of  inquiry  under  the 
Code  may  order  interest  to  be  paid  on  both  special  and  general  damages.  However, 
since  they  have  a  discretion  whether  to  award  any  "pre-judgment"  and  "post- 
judgment"  interest  at  all  (see  Christian  Horizons,  supra),  it  would  seem  that  boards 
of  inquiry  could  award  less,  but  not  more,  interest  than  the  amount  calculated 
pursuant  to  sections  127  to  129  of  the  Courts  of  Justice  Act,  R.S.O.  1990,  C.C43 
(the  "Act")  . 

Pre-judgment  interest  normally  commences  with  notice  of  the  complaint.  The 
complaint  herein  is  dated  Monday,  January  9,  1989  and,  there  being  no  evidence 
to  the  contrary,  it  is  convenient  to  assume  that  it  was  served  upon  the  respondent 
that  same  day.  According  to  the  Commission  the  applicable  interest  rate  on  that 
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date  was  12%,  which  rate  was  not  disputed  by  the  respondent.  While  the  loss  of 
wages  suffered  by  the  complainant  began  to  accrue  on  November  1,  1988,  when 
her  employment  with  the  respondent  ended,  pre-judgment  interest  at  that  rate  would 
not  commence  until  notice  of  the  complaint  on  January  9,  1989,  running  from  then 
to  the  "date  of  the  order".  However,  the  total  amount  of  special  damages  was  not 
accumulated  until  September  1,  1990,  when  the  complainant  found  alternative 
employment,  and  counsel  for  the  Commission  expressly  recommended  that  pre- 
judgment interest  at  12%  be  taken  to  commence  running  from  that  later  date.  His 
statement  in  that  regard  (at  page  62  of  Volume  2  of  the  Transcript)  is  as  follows: 

With  respect  to  interest,  we  would  also  make  the  recommendation, 
obviously,  that  interest  would  apply  at  the  rate  under  the  Courts  of  Justice  A  ct, 
from  the  time  the  monies  would  be  due  and  owing  —  I  know  it's  usually  from  the 
time  that  the  Respondent  has  notice  of  the  complainant,  but  the  monies  weren't 
owing  until  the  $2,000  or  thereabouts*  was  realized,  which  was  September  of  '90, 
I  would  recommend  or  suggest  to  you  respectfully.  And  interest  would  accrue 
from  September  of  '90  to  the  present  [i.e.,  the  date  of  the  present  order],  pursuant 
to  the  Courts  of  Justice  Act.  And  I  believe  the  rate  would  be  12  percent  per 
annum.  [There  being  no  other  similar  amount,  this  would  appear  to  be  a 
reference  to  the  income  earned  by  the  complainant  during  1989.  In  any  case,  its 
relevance  in  this  regard  escapes  me.] 

Annual  interest  of  12%  on  $12,667  is  $1,520.  If  such  interest  runs  between 
the  dates  suggested  by  the  Commission  then,  four  years  having  elapsed  from  the 
date  of  the  complainant's  re-employment,  the  total  pre-judgment  interest  would  be 
$6,080  rather  than  $9,396.  In  this  regard  it  is  to  be  noted  that  in  order  to  have  a 
convenient  date  with  which  to  work  while  preparing  this  decision  I  used  September 
1 ,  1 994,  as  the  date  of  the  present  order.  (Not  only  would  a  few  days  discrepancy 
be  of  no  real  significance,  but  a  different  cut-off  date  is  used  in  the  final  analysis.) 
It  might  be  noted  as  well  that  the  various  amounts  of  interest  identified  have  been 
rounded  down  to  the  nearest  whole  number. 
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As  it  happens,  I  cannot  accept  the  Commission's  position  as  to  the  dates 
between  which  pre-judgment  interest  should  run.  Because  the  later  it  commences 
to  run  the  lower  the  total  interest,  I  would  have  no  difficulty  accepting  the 
Commission's  recommendation  as  to  the  date  from  which  pre-judgment  interest  is 
to  run  had  it  been  the  party  suffering  the  financial  loss.  However,  that  loss  was 
incurred  not  by  the  Commission  but  by  the  complainant  who  was  not  represented 
by  separate  counsel.  Counsel  for  the  Commission  did  not  provide  any  reason  based 
on  public  interest  or  policy  as  to  why  the  complainant  should  forego  a  part  of  the 
interest  to  which  she  would  seem  entitled  under  the  A  ct,  and  the  only  basis  for  the 
recommendation  in  this  regard  would  appear  to  be  the  complexity  of  a  detailed 
calculation  of  that  part  of  the  interest.  I  also  have  difficulty  in  accepting  the  date 
to  which  it  is  sought  to  have  such  interest  run  and,  had  an  earlier  cut-off  date  than 
he  proposed  been  anticipated  (to  which  matter  I  will  come  presently),  counsel  for 
the  Commission  might  have  been  reticent  about  abandoning  the  initial  run  of 
interest  to  which  the  complainant  might  be  entitled. 

In  calculating  the  interest  payable  to  the  complainant  under  the  Courts  of 
Justice  Act  I  have  regarded  the  loss  of  wages  from  October  31,  1988  (the  date  of 
dismissal)  to  January  9,  1989  (the  date  of  notice  of  complaint),  as  a  distinct  item 
of  damages  in  respect  of  which  pre-judgment  interest  at  12%  is  to  be  assessed  from 
that  date  of  notice.  Although  the  complainant  was  paid  a  weekly  wage,  since  she 
is  entitled  to  compensation  for  53  weeks,  as  a  matter  of  convenience  I  have  treated 
as  separate  items  her  loss  of  wages  during  periods  thereafter  of  approximately  a 
month's  duration  (rather  than  of  a  week's  duration)  in  respect  of  each  of  which 
periods  pre-judgment  interest  at  12%  may  be  assessed.  The  interest  on  each  of 
these  items  has  been  calculated  from  the  end  of  the  period  in  question  to  September 


1,  1990,  when  the  complainant  was  re-employed  and  the  total  amount  of  special 
damages  became  fixed.  Finally,  I  have  calculated  the  interest  on  the  total  of  special 
damages  running  from  September  1,  1990,  when  that  amount  became  fixed,  to  "the 
date  of  the  order". 

In  determining  the  amount  of  damages  involved  in  each  of  these  items  I  have 
taken  into  account  the  applicable  deductions.  In  1989  the  complainant  earned 
S2,640.  The  evidence  does  not  disclose  the  precise  dates  on  which  she  worked. 
However,  since  she  had  a  maternity  leave  of  7  months  she  must  be  taken  to  have 
earned  that  money  during  the  remaining  5  months  of  that  calendar  year,  which  is 
approximately  22  weeks.  If  her  earnings  are  spread  over  these  weeks,  then  she 
averaged  $120  per  week,  reducing  her  loss  of  wages  to  $180  per  week  throughout 
1989.  Since  she  would  have  required  baby-sitting  services  at  $100  per  week  from 
November  20,  1989  to  the  end  of  that  calendar  year,  the  loss  of  wages  for  those  6 
weeks  is  thereby  further  reduced  to  $80.  From  January  1  to  September  1  of  1990 
she  had  no  earned  income,  but  she  would  have  required  baby-sitting  services 
resulting  in  lost  wages  of  $200  per  week  during  that  period.  My  calculations  of  the 
interest  accruing  from  January  9,  1989,  to  September  1,  1990,  are  as  follows: 

1.  Oct  31/88  to  Dec  30/88  =  9  weeks  @  $300  =  $2,700 
Jan  2/89  to  Jan  6/89  =  1  week  @  $180 

$2,880  x  12%  =  $345.60  per  year  or  $6.64  per  week 

Number  of  weeks  from  Jan  9/89  to  Sept  1/90  =  86  x  6.64  =  $571.04 

2.  Jan  9/89  to  Jan  27/89  =  3  weeks  @  $180  =  $540 
$540  x  12%  =  $64.80  per  year  or  $1.24  per  week 

Number  of  weeks  from  Jan  27/89  to  Sept  1/90  =  83  x  1.24  =  $102.92 

3.  Jan  30/89  to  Mar  3/89  =  5  weeks  @  $180  =  $900 
$900  x  12%  =  $108  per  year  or  $2.07  per  week 
Number  of  weeks  78  x  2.07  =  $161.46 
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4.  Mar  6/89  to  Mar  31/89  =  4  weeks  @  5180  =  $720 
$720  x  12%  =  $86,400  per  year  or  $1.66  per  week 
Number  of  weeks  74  x  1.66  =  $122.84 

5.  April  3/89  to  April  21/89  (start  of  maternity  leave) 
=  3  weeks  @  SI 80  =  $540 

$540  x  12%  =  $64.80  per  year  or  $1.24  per  week 
Number  of  weeks  71  x  1.24  =  $88.04 

[Note:  the  "maternity  leave"  would  have  ended  Nov  20/89] 

6.  Nov  20/89  to  Dec  1/89  =  2  weeks  @  $80  =  160 
$160  x  12%  =  $19.20  per  year  or  $0.37  per  week 
Number  of  weeks  to  39  x  .37  =  $14.43 

7.  Dec  4/89  to  Dec  29/89  =  4  weeks  @  $80  =  $320 
$320  x  12%  =  $38.40  per  year  or  $0.74  per  week 
Number  of  weeks  35  x  .74  =  $25.90 

8.  Jan  1/90  to  Jan  26/90  =  4  weeks  @  200  =  $800 
$800  x  12%  =  96  per  year  or  $1.85  per  week 
Number  of  weeks  31  x  1.85  =  $57.35 

9.  Jan  29/90  to  Feb  23/90  =  4  weeks  @  200  =  $800 
$800  x  12%  =  96  per  year  or  $1.85  per  week 
Number  of  weeks  27  x  1.85  =  $49.95 

10.  Feb  26/90  to  Mar  30/90  =  5  weeks  @  200  =  $1,000 
$1,000  x  12%  =  120  per  year  or  $2.31  per  week 
Number  of  weeks  22  x  2.31  =  $50.82 

11.  Apr  2/90  to  Apr  27/90  =  4  weeks  @  200  =  $800 
$800  x  12%  =  96  per  year  or  $1.85  per  week 
Number  of  weeks  18  x  1.85  =  $33.30 

12.  Apr  30/90  to  May  25/90  =  4  weeks  @  200  =  $800 
$800  x  12%  =  96  per  year  or  $1.85  per  week 
Number  of  weeks  14  x  1.85  =  $25.90 

13.  May  25/90  to  June  29/90  =  5  weeks  @  200  =  1,000 
$1,000  x  12%  =  120  per  year  or  $2.31  per  week 
Number  of  weeks  9  x  2.31  =  $20.79 
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14.  July  2/90  to  July  27/90  =  4  weeks  @  200  =  $800 
$800  x  12%  =  96  per  year  or  SI. 85  per  week 
Number  of  weeks  5  x  1.85  =  $9.25 

15.  July  30/90  to  Aug  24/90  =  4  weeks  @  200  =  $800 
$1,000  x  12%  =  120  per  year  or  $2.31  per  week 
Number  of  weeks  4  x  2.31  =  $9.24 

16.  Aug  27/90  to  Sept  1/90  =  1  week  @  200  =  $200 
$200  x  12%  =  $24  or  $0.46  per  week 
Number  of  weeks  1  x  .46  =  $0.46 

According  to  these  calculations  the  amount  of  pre-judgment  interest  that 
accrued  on  the  complainant's  lost  wages  as  they  accumulated  between  January  9, 
1989,  and  September  1,  1990  (after  which  no  further  losses  occurred  and  the  total 
of  such  special  damages  became  fixed)  was  $1,343.  The  amount  of  pre-judgment 
interest  accruing  thereafter  depends  on  determining  the  "date  of  the  order",  to 
which  matter  I  now  turn. 

Usually,  the  finding  of  liability  and  the  order  as  to  damages  are  handed  down 
*  together.  But  where  the  date  of  the  order  quantifying  damages  does  not  coincide 
with  that  of  a  finding  of  liability  in  conjunction  with  which  a  previous  order  was 
made,  a  question  arises  as  to  which  order  should  serve  as  the  cut-off  point  for  pre- 
judgment interest.  In  answering  that  question  I  think  it  incumbent  to  examine  the 
reasons  for  the  delay  in  making  the  second  order.  In  my  view,  in  the  circumstances 
of  this  case  the  order  up  to  the  date  of  which  pre-judgment  interest  is  to  run  should 
not  be  taken  to  be  that  which  is  being  made  in  conjunction  with  the  present 
decision  as  to  quantum,  but  rather  that  which  was  incorporated  in  the  earlier 
decision  in  which  the  respondent  was  ordered  to  pay  a  specified  sum  as  general 
damages  together  with  special  damages  in  an  amount  the  parties  were  ordered  to 
attempt  to  agree  upon  for  submission  to  this  board  for  approval.  Had  the  required 
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information  been  available  at  the  time,  an  order  as  to  special  damages  would  have 
been  made  on  September  23,  1993;  and,  had  the  parties  reached  a  timely 
agreement,  such  an  order  would  have  been  made  shortly  thereafter.  Since  the 
further  delay  involved  simply  in  quantifying  the  special  damages  as  opposed  to 
awarding  them  cannot  be  attributed  solely  to  the  respondent,  in  my  judgment  he 
ought  not  to  be  required  to  pay  pre-judgment  interest  on  such  damages  beyond  the 
date  of  the  earlier  order  awarding  them.  Thus,  the  period  of  time  in  question  is 
three  years  and  twenty-three  days,  and  pre-judgment  interest  at  12%  on  the  $12,667 
of  lost  income  that  had  accumulated  on  September  1,  1990,  amounts  to  S4,655. 
This  would  bring  the  total  pre-judgment  interest  calculated  in  accordance  with  the 
Act  to  $5,998. 

Counsel  for  the  respondent's  only  submission  with  respect  to  the  issue  of 
interest  was  that  it  is  no  one's  fault  that  it  took  so  long  to  have  a  hearing,  and  (at 
page  78  of  Volume  2  of  the  Transcript)  he  observed  that: 

...  I  don't  think  it  would  be  fair  in  the  circumstances  if  an  award  is  made  to  charge 
the  kind  of  interest  that  my  friend  quoted,  because  it  is  not  reasonable  interest.  I 
think  the  case  can  go  as  far  as  to  say  that  you  have  to  award  what  is  reasonable. 

The  interest  rates  provided  for  in  the  Courts  of  Justice  A  ct  must  be  taken  to 
be  prima  facie  reasonable,  and  counsel  for  the  respondent,  who  did  not  submit  a 
concrete  figure  he  would  consider  reasonable  in  the  circumstances,  did  not  disagree 
that  the  applicable  rate  of  interest  under  that  A  ct  is  12%.  Nor  did  he  satisfy  me  that 
there  are  special  circumstances  in  this  case  that  might  make  the  application  of  that 
rate  unreasonable.  The  only  circumstances  to  which  he  alluded  were  that  it  took  a 
long  time  for  the  hearing  to  be  held  and  that  the  interest  rate  at  the  time  of  the 
complaint  was  much  higher  than  it  is  today. 
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Although  "delay"  attributable  to  the  fault  of  the  Commission  may  in  some 
instances  lead  to  the  dismissal  of  a  complaint,  where  that  is  not  the  case  and  an 
award  of  special  damages  is  ultimately  made  the  rate  of  interest  that  may  be 
awarded  is  not  a  function  of  the  length  of  time  between  notice  of  the  complaint  and 
the  conclusion  of  the  hearing.  The  rate  of  interest  provided  in  the  A  ct  is  not  to  be 
reduced  in  accordance  with  some  arbitrary  scale  as,  for  instance,  by  deducting  some 
percentage  point  for  every  six  months  between  the  notice  of  the  complaint  and  the 
commencement  of  the  hearing.  The  fact  that  the  interest  rate  was  higher  at  the  time 
of  notice  than  at  the  time  of  the  hearing  is  equally  irrelevant.  On  the  one  hand,  the 
complainant  had  to  borrow  money  at  a  higher  interest  rate  when  the  losses  were 
occurring  and  her  situation  was  at  its  most  vulnerable.  On  the  other  hand,  the 
respondent  had  the  unwarranted  advantage  either  of  earning,  or  of  avoiding  paying, 
interest  at  those  same  rates  in  respect  of  those  very  sums  of  money. 

Conclusions 

The  complainant's  loss  of  wages  for  which  the  respondent  is  liable  amounts 
to  $12,677.00  upon  which  both  pre-judgment  and  post-judgment  interest  must  be 
paid.  Although  post-judgment  interest  must  also  be  paid  on  the  general  damages 
awarded  in  the  amount  of  $2,000,  since  pre-judgment  interest  was  not  sought  with 
respect  to  such  damages  none  was  awarded  under  the  previous  order,  nor  will  any 
be  awarded  at  this  time.  There  being  no  reason  why  the  complainant  ought  not  to 
recover  interest  at  the  rate  the  law  provides,  it  is  my  view  that  she  is  entitled  to 
pre-judgment  interest  on  the  special  damages  in  the  amount  of  $5,998.  The 
Commission  also  seeks  post-judgment  interest  on  the  unpaid  general  damages  of 
$2,000  awarded  on  September  23,  1993,  in  respect  of  which  date  the  applicable  rate 
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under  the  Act  is  6%  per  annum.  Such  interest  amounts  to  $112.00  for  the  period 
of  342  days  involved. 

It  happens  that  nothing  was  said  as  to  post-judgment  interest  regarding  the 
award  of  special  damages,  presumably  because  the  Commission  assumed  that  pre- 
judgment interest  (at  twice  the  rate)  would  run  to  the  date  of  die  present  decision. 
However,  the  basis  of  my  view  that  the  cut-off  point  for  pre-judgment  interest  on 
the  special  damages  should  be  September  23,  1990  is  that,  had  the  information 
been  available  I  would  have  made  an  order  on  that  date  awarding  such  damages  in 
the  amount  of  SI 2,667  together  with  pre-judgment  interest  thereon  in  the  amount 
of  $5,998.00.  It  follows  on  that  same  basis  that,  although  not  entitled  to  pre- 
judgment interest  at  12%  on  the  special  damages  in  respect  of  the  period  between 
the  orders,  the  complainant  is  entitled  to  post-judgment  interest  thereon  at  6%  for 
that  period.  According  to  my  calculations  such  interest  amounts  to  $712. 

It  would  seem  to  follow  as  well  that,  while  interest  payable  on  damages  is 
not  to  be  compounded,  had  the  earlier  order  of  September  23,  1993,  required  the 
respondent  to  pay  a  sum  of  money  as  pre-judgment  interest  that  amount  would 
become  a  judgment  debt  die  failure  to  pay  which  would  attract  post-judgment 
interest  thereon.  Post-judgment  interest  from  September  23,  1993  on  the  sum  of 
$5,988.00,  had  it  been  awarded  as  an  item  of  special  damages  at  that  time,  would 
amount  to  $336. 

Finally,  it  may  be  noted  that  in  accordance  with  the  common  practice  of 
boards  under  the  Code,  the  matters  of  income  tax  and  repayment  of  unemployment 
insurance  benefits  has  been  left  to  the  parties  to  resolve  with  the  appropriate 
authorities. 
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Order 


For  the  reasons  fully  stated  above,  it  is  hereby  ordered  that  the  respondent, 
Dr.  Armel  Roberge,  pay  to  the  complainant,  Ms.  Lyne  L eclair,  the  following  sums 
of  money  (totalling  $19,835.00),  together  with  interest  on  such  sums  running  from 
the  date  of  this  order: 


1.  The  sum  of  $12,677.00  as  special  damages  in  compensation  for 
loss  of  wages; 

2.  The  sum  of  $5,988.00  as  pre-judgment  interest  on  the  said 
special  damages; 

3.  The  sum  of  $122.00  as  post-judgment  interest  on  the  award  of 
$2,000.00  general  damages  made  in  the  decision  herein  of 
September  23,  1993; 

4.  The  sum  of  $712.00  as  post-judgment  interest  on  the  above 
award  of  $12,677.00  of  special  damages,  as  though  that  award 
had  been  made  on  September  23,  1993; 

5.  The  sum  of  $336.00  as  post-judgment  interest  on  the  above- 
mentioned  award  of  pre-judgment  interest  in  the  amount  of 
$5,988.00  as  though  that  award  of  pre-judgment  interest  had 
been  made  on  September  23,  1993. 


Dated  at  Ottawa,  Ontario  this  26th  day  of  September,  1994. 


H. A.  Hubbard,  Chairperson. 
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INTERIM  DECISION 
The  Alleged  Facts 

This  complaint  involves  a  claim  by  Martin  Entrop  that  his 
right  to  equal  treatment  with  respect  to  employment  has  been 
infringed  because  of  his  "handicap  and  perceived  handicap" , 
contrary  to  section  4(1),    and  8  of  The  Human  Rights  Code,  1981, 
S.O.   1981,    c.53  as  amended. 

Martin  Entrop   (the  complainant)    is  employed  as  a  senior 
operator  at  the  Sarnia  Refinery  of  Imperial  Oil  Limited  (the 
respondent),   where  he  has  worked  for  over  seventeen  years.  In 
the  fall  of  1991,   the  respondent  company  instituted  an  "Alcohol 
and  Drug  Policy"    (the  Policy),   which  set  out  work  rules  regarding 
the  use  and  abuse  of  drugs  and  alcohol.     The  Policy  also  provided 
for  mandatory  testing  of  employees  for  drugs  and  alcohol,  and 
various  rehabilitation,   reassignment  and  disciplinary  options  for 
those  employees  found  to  be  in  violation. 

Pursuant  to  this  Policy,   which  required  that  employees  in 
safety-sensitive  positions  notify  management  if  they  had  "or  have 
had  a  substance  abuse  problem, "  the  complainant  disclosed  to  the 
company  in  October,   1991,   that  approximately  ten  years  ago  he  had 
experienced  a  problem  with  alcohol.     Mr.   Entrop  also  informed  his 
employer  that  he  had  attended  Alcoholics  Anonymous  and  had 
maintained  sobriety  since  the  winter  of  1984.     In  accordance  with 
the  terms  of  the  Policy,   Mr.   Entrop  was  removed  from  his  safety- 
sensitive  position  and  reassigned  to  a  different,  "less 
desirable"   position  at  the  same  rate  of  pay.      In  order  to  obtain 
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reinstatement  to  his  former  job,   Mr.   Entrop  was  required  to 
comply  with  a  process  of   "certification,"  which  entailed  that  he 
undergo  medical  and  psychological  evaluation  at  a  hospital  in 
Illinois  and  sign  an  "Undertaking  Regarding  Post  Reinstatement 
Controls."   This  undertaking  set  out  specific  terms  and  conditions 
which  included,    among  other  things,   unannounced  alcohol  testing, 
mandatory  disclosures  and  performance  reviews  over  and  above 
those  required  of  the  other  employees  under  the  "Alcohol  and  Drug 
Policy."     On  16  January  1992,   Martin  Entrop  registered  a 
complaint  under  the  Code  that  he  had  been  discriminated  against 
because  of  "handicap  and  perceived  handicap." 
The  Legal  Issues 

At  the  outset  of  the  hearing,   counsel  for  the  respondent 
company  sought  a  preliminary  ruling  regarding  the  scope  and 
extent  of  the  issues  to  be  canvassed  in  the  case.     Mr.  Noonan 
argued  that  this  case  should  be  limited  solely  to  the  portions  of 
the  Policy  that  affect  Mr.   Entrop  specifically.     He  characterized 
the  issue  as  one  going  to  jurisdiction,   noting  that  s.39(l)  of 
the  Code  requires  that  a  board  of  inquiry  "determine  whether  a 
right  of  the  complainant  under  this  Act  has  been  infringed."  The 
entire  enforcement  of  the  Code  is  premised  on  a  complaint-driven 
model,   he  argued,  which  is  dependent  upon  a  complaint  lodged  by 
individual  complainants  or  by  the  Commission  itself.  The 
Commission  had  not  chosen  to   initiate  a  complaint  against  the 
Policy  in  this  instance,   but  had  relied' upon  Mr.   Entrop  to  bring 
his   individual  complaint,   based  on  the  specific  aspects  of  the 
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Policy  which  had  affected  hira  personally.     The  ensuing 
investigation,    conciliation  and  mediation  process  had  focused 
upon  Mr.   Entrop ' s  particular  situation,   and  this  is  the  only 
matter  which  is  properly  placed  before  the  board  of  inquiry  for 
determination.     Section  39(2),   Mr.  Noonan  noted,   specifies  the 
parties  to  a  proceeding  before  the  board  to  be  the  Commission, 
the  complainant,    the   "person  who  the  Commission  alleges  has 
infringed   [a  right  of  the  complainant]"   and  "any  person  appearing 
to  the  board  of  inquiry  to  have  infringed  the  right."  This, 
argued  Mr.   Noonan,   authorizes  the  board  to  add  additional 
respondents  as  parties,   but  not  additional  complainants.  The 
substance  of  the  inquiry  should  be  restricted  to  the  limited 
issues  raised  by  Mr.   Entrop ' s  complaint,    and  not  to  the  Policy  as 
a  whole. 


whole  Policy  should  be  subjected  to  inquiry  during  this  hearing. 
He  characterized  the  issue  as  an  evidentiary  matter  rather  than  a 
jurisdictional  question,    claiming  that  the  hearing  would  have  to 
canvass  various  aspects  of  the  Policy,   all  of  which  are  relevant 
to  the  board's  remedial,  responsibility  under  s. 41(1) (a).  Once 
the  board  has  found  that  "a  right  of  the  complaint"   has  been 
infringed,    this  remedial  provision  of  the  Code  authorizes  the 
board  to  "direct  the  party  to  do  anything  that,    in  the  opinion  of 
the  board,    the  party  ought  to  do  to  achieve  compliance  with  this 
Act,   both  in  respect  of  the  complaint  and  in  respect  of  future 
practices."     Mr.   Hart  argued  that  the  broad  terms  of  the 


Mr.  Hart, 


counsel  for  the  Commission,   argued  that  the 


legislative  remedial  authority  require  that  the  board  examine  the 
whole  Policy  that  is  the  subject  matter  of  Mr.   Entrop ' s  specific 
complaint.     Failure  to  do  so  would  amount  to  a  failure  to  ensure 
that  the  practices  of  the  respondent  company  are  in  full 
compliance  with  the  Code .     Furthermore,   according  to  Mr.  Hart, 
the  issues  underlying  Mr.   Entrop ' s  case  necessarily  spill  over  to 
affect  the  viability  of  the  Policy  as  a  whole.     Many  of  the 
matters  raised  by  the  individual  complaint,  he  argued,  are 
inextricably  linked  to  the  "fundamental  themes  &  undercurrents" 
that  inform  the  Policy  as  a  whole. 

Both  counsel  agreed  that  there  is  very  little  relevant  case 
law  on  this  matter,   and  that  the  closest  decision  was  Thornton  v. 
North  American  Life  Assurance  Co.    (No.    2)    17  C.H.R.R.   D/472  (Ont. 
Bd.   of  Inquiry,   Plaut,    1992).     In  that  case,   a  complainant  with 
AIDS  was  protesting  the  denial  of  long-term  disability  benefits, 
based  upon  a  clause  in  the  insurance  policy  which  excluded  pre- 
existing illnesses.     Counsel  for  the  Commission  sought  to 
introduce  evidence  regarding  the  impact  of  the  clause  on  persons 
with  medical  conditions  other  than  AIDS.     Counsel  for  the 
respondent  sought  to  limit  the  evidence  to  the  issue  of  AIDS. 
The  board  in  that  case  decided  to  allow  the  broader  evidence; 

My  appointment  was  indeed  specific  in  that  I  am  to  deal 
with  Mr.   Thornton's  complaint ...  and  to  determine 
whether  the  company  discriminated  against  him.     I  was 
not  appointed  to  try  the  insurance  industry. 

However,    if  the  alleged  discrimination  is  shown  to 
arise  from   [the]   clause ...  itself  and  not  merely  from 
its  application,    I  must  consider  its   impact  on  insured 
persons  in  a  wider  context.     For  if  the  clause  itself 
is  discriminatory,    then  the  complainant  had  just  cause 


/ 
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for  his  complaint.     If  it  is  not,   then  I  shall 
determine  -  by  a  full  consideration  of  all 
"adjudicative  facts"   -  whether  in  the  application  of 
the  clause  Mr.   Thornton  was  unfairly  treated,    and  not 
what  would  happen  to  other  hypothetical  persons. 

[at  D/474 . ] 

Mr.   Noonan  attempted  to  distinguish  this  case  by  suggesting  that 
in  Thornton  the  respondent  was  trying  to  argue  that  the  tribunal 
could  only  rule  on  the  application  of  the  clause  to  the 
complainant,    and  not  upon  the  legality  of  the  clause  itself.  The 
present  respondents  were  not  trying  to  argue  that  this  board 
could  not  consider  the  legality  of  the  policy,   but  merely  to 
limit  the  inquiry  to  the  portions  of  the  policy  which  directly 
apply  to  Mr.   Entrop .     Mr.   Hart  characterized  this  as  a  narrow 
reading  of  Thornton .     He  suggested  that  just  as  the  board  in 
Thornton  had  concluded  that  it  was  within  its  authority  to  look 
at  the  whole  scope  of  the  application  of  the  clause,   so  the 
tribunal   in  this  case  should  inquire  into  the  human  rights 
implications  of  the  full  Policy. 

In  my  view,    the  Thornton  decision  presents  a  useful 
precedent.     The  ruling  in  Thornton  recognizes  that  a  board  needs 
to  focus  its  inguiry  specifically  upon  the  complaint  before  it, 
but  that  the  full  and  proper  adjudication  of  the  issues  affecting 
the  complainant  may  require  consideration  of  wider  context.  This 
is  an  approach  which  I  will  attempt  to  follow  in  arriving  at  a 
decision  in  this  present  case. 


The  Decision 

The  initial  question  is  whether  to  characterize  this  matter 


as    jurisdictional    or    evidentiary.       Both.   Mr.    Noonan    and   Mr.  Hart 

agreed    on    the    test    that    should   he    applied    in   determining  whether 

a   matter    is    jurisdictional.       The    test,    as    set    out    in  Canada 

( Attorney-General )    v.    Public    Service    Alliance    of    Canada    (1991)  30 

D.L.R.     (4th)    520    (S.C.C.)    at    p. 529-30    and    Canadian    Union  of 

Postal    Workers    v.    Canada    Post    Corp.     (1991)    7    O.R.     (3d)    593  (Ont. 

Div.    Ct. )    at   p.    605,     reads    as  follows: 

A   pragmatic    and    functional    analysis    is    to    be    applied  in 
determining   whether    or   not    a    question    is    within  the 
jurisdiction   of    the   tribunal.      The    factors   to  be 
considered    in   making    this    determination    include:  the 
wording   of    the    enactment    conferring    jurisdiction   on  the 
tribunal,    the   purpose   of    the    statute    creating  the 
tribunal,    the    reason    for    the    existence    of    the  tribunal, 
the    expertise    of    the    tribunal    and    the    nature    of  the 
problem   before    the    tribunal . 

A   human    rights    board    of    inquiry   under    the    Code    is  expressly 
authorized    to    "determine   whether    a    right    of    the    complainant  under 
this    Act   has    been    infringed"     (  s    3  9  (  1  )  (  a  )  .  )       Mr.    Noonan    is  clearly 
^^right    in   noting    that    the    enforcement   provisions    of    the    Code  are 
complaint-driven,    and    that   my    jurisdiction    is    limited  to 
adjudicating   upon    the    issues    raised   by    the    specific  complaint 
before   me.       In    this    case,    my    jurisdiction    encompasses  hearing 
evidence    and    argument    concerning    the    situation   of   Mr.    Entrop  and 
his    specific    concerns    regarding   the    terras    of    the    "Alcohol  and 
Drug    Policy. " 

However,    the    precise   nature    of   Mr.    Entrop ' s  difficulties 
with   the    Policy    is    a   matter   which   will    require    further  scrutiny. 
The    complaint    form    itself    is    not    in   the    nature    of    a  formal 
pleading,     and   at   best    outlines    vaguely   the   broad    issues  which 


form  the  foundation  for  the  alleged  violation  of  the  Code .  The 
fuller  details  of  the  case  will   only  become  clear  with  the 


flows   from  their  evidence.     Mr.    Hart  has  noted  that  Mr.    Entrop 1 s 
complaint  raises   issues  about  the  failure  of  the  company  to  link 
the  substance  use  of  employees  to  work  performance,    about  the 
methodology  of  testing  for  substance  use,    and  about  the 
rel.at ionship  between  the  company's'  response  to  violations  of  the 
Policy  and  the  duty  to  accommodate.      The  extent  to  which  these 
issues  necessarily  relate  to  various  components  of  the  Policy 
will  be  a  matter  which  will  only  become  'clear  as  the  hearing 
unfolds . 

The  extent  to  which  Mr.   Entrop ' s   employment  situation  will 
raise  disputes  about  the  Policy  as  a  whole   is   a  matter  for 
evidentiary  argument.      The  testimony  must  be  considered  in  light 
of  the  probative  relevance  that  each  witness   can  offer  to  the 
issues   that  underlie  Mr.    Entrop 1 s   case.      Objections  to  the 
relevance  of  any  testimony  proffered  by  either  party  must  be 
considered  in  accordance  with  the  normal   rules  of  evidence  during 
the   course  of  the  hearing.     While  I   recognize  that  the  parties 
would  prefer  a  definitive  ruling  on  the   exact  scope  of-  this 
proceeding  at  the  outset,    in  my  view  it   is  premature  and 
imprudent  to  make  such  a  sweeping  decision  at  this  stage. 


detailed  testimony  of  witnesses   and  the   legal  argument  which 


Date 


Constance  3a.ckh.ouse 
Ciiaix-,    Board    of  Inquiry 
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Joseph  v.  North  York  General  Hospital  (1982),  3  C.H.R.R. 
D/854    (Hunter),   page  D/856 

Qlarte  v.  De  Filippis  (1983),  4  C.H.R.R.  D/1705 
(Cumming),  page  D/1709;  affirmed  (1984),  49  O.R.(2d)  17 
(Div.   Ct .  ) 

12.  Since  the  Code  does  not  provide  any  right  to  pre-hearmg 
disclosure  or  discovery,  if  the  right  contended  for  by  the 
Commission  and  the  Complainant  exists,  it  must  be  found  in  the  SPPA 
or  the  rules  of  natural  justice. 

Disclosure  under  the  SPPA 

13.  Both  section  8  and  subsection  12(1)  of  the  SPPA  have  been 
relied  upon  by  parties  to  proceedings  before  a  board  of  inquiry  to 
support  requests  for  pre-hearing  documentary  disclosure.  As 
discussed  below,  Ontario  boards  of  inquiry  have  uniformly  held  that 
neither  provision  gives  rise  to  an  entitlement  to  pre-hearing 
discovery  of  the  opponent's  case. 

( a )     Section  8;  Particulars 

14.  As  the  Commission  has  acknowledged  in  its  submissions,  Ontario 
boards  of  inquiry  have  repeatedly  considered  the  extent  of 
disclosure  which  a  party  is  entitled  to  receive  under  section  8, 
and  have  uniformly  held  that  section  8  does  not  authorize  pre- 
hearing   discovery.        Rather,     section    8    gives    rise    only    to  an 
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entitlement  to  reasonable  particulars  of  the  complainant's 
allegations,  not  to  disclosure  of  the  evidence  through  which  those 
allegations  are  to  be  proven. 

Dubai  ic ,    supra ,   page  229 

Salamon  v.  Search  Paralegal  Services  (1987),  8  C.H.R.R. 
D/4162   (Zemans),   page  D/4164 


Findlay  and  McKay  v.  Mike's  Smoke  and  Gifts,  unreported 
decision  of  an  Ontario  Board  of  Inquiry,  dated  April  29, 
1993   (Hartman,   Mikus ,    Zemans),   pages  3,  6 

Adair  v.  K.B.  Home  Insulation  Ltd.  (1992),  15  C.H.R.R. 
D/331   (Adell),   page  D/332 

15.  In  any  event,  section  8  of  the  SPPA  clearly  does  not  assist 
either  the  Commission  or  the  Complainant  in  their  request  for  an 
order  compelling  pre-hearing  disclosure  by  the  Respondents  in  the 
present  case.  First,  section  8  only  requires  pre-hearing 
disclosure  to  a  party  whose  "good  character,  propriety  of  conduct 
or  competence ...  is  an  issue  in  any  proceeding  ...  ."  The  good 
character,  propriety  of  conduct  or  competence  of  a  respondent  is 
placed  squarely  at  issue  in  a  proceeding  before  a  board  of  inquiry, 
however  neither  the  good  character,  propriety  of  conduct  or 
competence  of  the  Commission  nor  that  of  the  Complainant  is  placed 
in  issue.  Second,  it  is  clear  that  what  the  Commission  and  the 
Complainant  are  seeking  in  this  case  is  not  merely  particulars  of 
the  Respondents'  respective  positions,  but  disclosure  of  the 
evidence  upon  which  the  Respondents  intend  to  rely  before  the  Board 
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of  Inquiry.  Boards  of  Inquiry  have  clearly  held  that  such 
disclosure  is  not  permissible  under  section  8. 

( b )      Subsection  12(1):    Power  to  Issue  a  Summons 

16.  Section  12  of  the  SPPA  provides: 

A  tribunal  may  require  any  person,  including  a  party,  by 
summons , 

(a       to     give    evidence    on    oath     or    affirmation    at  a 
hearing;  and 

(b       to  produce   in  evidence  at  a  hearing  documents  and 
things  specified  by  the  tribunal, 

relevant  to  the  subject-matter  of  the  proceeding  and 
admissible  at  a  hearing. 

SPPA,    supra ,  s.12(1) 

17.  Subsection  12(1)  of  the  SPPA  provides  a  board  of  inquiry  with 
the  authority  to  order  production  of  documents  at  a  hearing, 
subject  to  arguments  of  relevance  and  privilege.  Ontario  boards  of 
inquiry  have  construed  subsection  12(1)  narrowly,  and  have 
concluded  that  they  have  no  authority  to  order  production  prior  to 
the  hearing.  (Emphasis  in  submissions  of  YRBE)  Where  a  Board 
concludes  that  the  purpose  of  the  summons  requested  was  to  obtain 
pre-hearing  discovery,  it  will  quash  the  summons  on  the  basis  of 
prematurity.  Boards  have  held  that  the  appropriate  approach  to 
avoid  surprise  is  to  grant  an  adjournment  to  permit  examination  of 
the  documents  produced. 

Salamon ,   supra .   page  D/4163 
Guru,    supra ,   page  D/254 
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Joseph ,    supra ,   page  D/856 
Adair ,    supra ,   page  D/332 
Gohm   ,    supra ,   page  D/421 
Olarte  ,    supra ,   page  D/1709 
Dudnik ,    supra ,   page  D/333 

18.  The  approach  adopted  by  Ontario  boards  of  inquiry  finds 
support  in  subsection  39(4)  of  the  Code  and  in  section  21  of  the 
SPPA: 

Where  a  board  exercises  its  power  under  clause 
12(1)  (b)  of  the  Statutory  Powers  Procedure  Act  to 
issue  a  summons  requiring  the  production  in  evidence 
of  documents  or  things,  it  may,  upon  the  production  of 
the  documents  or  things  before  it,  adjourn  the 
proceedings  to  permit  the  parties  to  examine  the 
documents  or  things  .  " 

Code ,    supra ,  s.39(4) 

A  hearing  may  be  adjourned  from  time  to  time  by  a 
tribunal  of  its  own  motion  or  where  it  is  shown  to  the 
satisfaction  of  the  tribunal  that  the  adjournment  is 
required  to  permit  an  adequate  hearing  to  be  held. 

SPPA .    supra .  s.21 

19.  Boards  of  inquiry  in  this  province  have  also  held  that 
documents  subject  to  a  summons  under  subsection  12(1)  of  the  SPPA 
need  not  be  produced  until  the  party  subject  to  the  summons  has 
begun  to  present  its  case,  even  if  the  documents  requested  may  well 
be  relevant  and  compellable  at  a  later  stage  of  the  proceedings. 

Findlay ,   supra ,  page  6 
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20.  YRBE  noted  that  neither  the  Commission  nor  the  Complainant  has 
requested  a  summons  in  this  case.  Furthermore,  counsel  for  YRBE 
has  undertaken  to  provide  any  documents  upon  which  she  intends  to 
rely  to  the  Commission  and  the  Complainant  before  introducing  such 
documents  in  evidence.  It  was  said  to  be  clear,  therefore,  that 
what  the  Commission  and  the  Complainant  were  attempting  to  obtain 
in  this  case  is  pre-hearing  discovery  of  YRBE ' s  case.  It  was  said 
to  be  clear  from  the  foregoing  cases  that  no  such  right  of 
discovery  exists  and,  in  any  event,  any  production  would  be 
premature  prior  to  the  commencement  of  YRBE ' s  case. 

21.  Many  boards  of  inquiry  have  commented  that  the  lack  of  pre- 
hearing discovery  in  board  of  inquiry  proceedings  may  lead  to  delay 
of  the  proceedings  as  a  result  of  frequent  adjournments.  Despite 
these  concerns,  Ontario  boards  have  steadfastly  refused  to 
recognize  a  general  right  of  pre-hearing  discovery.  The  decision 
in  Northwestern  General  Hospital  was  the  first  case  to  depart  from 
this  position  and  accept  that,  despite  the  absence  of  pre-hearing 
discovery  rights  in  the  human  rights  process,  the  Commission  has 
certain  obligations  to  disclose  to  respondents  the  information 
collected  during  the  course  of  its  investigation. 

Salamon ,   supra .   page  D/4165 
Adair.,   supra .   page  D/332 
Gohm.   supra .   page  D/420 
Olarte ,   supra ,   page  D/1710 
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22.  Based  on  the  foregoing,  YRBE  submitted  that  subsection  12(1) 
does  not  entitle  either  the  Commission  or  the  Complainant  to  the 
disclosure  sought  from  YRBE  in  the  present  case. 


Requirements  of  Natural  Justice 

23.  It  was  submitted  that,  based  on  the  foregoing,  neither  the 
Code  nor  the  SPPA  provides  the  parties  to  a  board  of  inquiry 
proceeding  with  any  right  to  pre-hearing  discovery  of  their 
opponent's  case. 

24.  Since  there  is  no  statutory  basis  under  the  Code  or  the  SPPA 
for  the  disclosure  requested  by  the  Commission  and  the  Complainant 
in  this  case,  the  alleged  right  to  pre-hearing  disclosure  from  the 
Respondents  must  find  its  genesis  in  the  rules  of  natural  justice. 

25.  The  Commission  and  the  Complainant  were  said  to  have,  in 
essence,  acknowledged  in  their  submissions  the  extensive  case  law 
cited  above  in  which  boards  of  inquiry  have  rejected  the  argument 
that  there  is  any  right  to  pre-hearing  disclosure  or  discovery  in 
a  human  rights  proceeding.  Rather,  their  argument  seems  to  be 
that,  as  a  result  of  the  recent  Northwestern  General  Hospital  case, 
onerous  disclosure  obligations  have  been  placed  on  the  Commission 
which  are  not  shared  by  the  other  parties  to  a  human  rights 
proceedings.        The     Commission,     supported     by    the  Complainant, 
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therefore  argued  that  the  principle  of  mutuality  requires  that 
corresponding  disclosure  obligations  be  placed  on  the  other 
parties,  particularly  respondents.  In  essence,  this  is  an  argument 
premised  on  the  concept  of  natural  justice. 

26.  YRBE  submitted  that  the  rules  of  natural  justice  do  not 
protect  either  a  complainant  or  the  Commission  in  a  board  of 
inquiry  proceeding  in  the  way  suggested  by  counsel  for  the 
Commission.  The  argument  of  the  Commission  was  said  to  be  based 
upon  a  fundamental  misreading  of  the  Northwestern  General  Hospital 
case,  and  to  ignore  the  very  broad  investigative  powers  conferred 
upon  the  Commission  under  the  Code .  As  a  result,  there  was  said  to 
be  no  basis  pursuant  to  the  rules  of  natural  justice  for  imposing 
on  the  Respondents  the  disclosure  obligations  alleged  in  the 
present  case. 

(a)     Application  and  Control  of  the  Rules  of  Natural  Justice 

27.  It  is  well-established  that  a  board  of  inquiry  appointed  under 
the  Code  is  bound  by  the  rules  of  natural  justice. 

28.  The   requirements   of   natural    justice  vary   from  case  to  case 

but,   as  noted  by  Mr.   Justice  Beetz  in  the  Singh  case: 

The  most  important  factors  in  determining  the  procedural 
content  of  fundamental  justice  in  a  given  case  are  the 
nature  of  the  legal  rights  at  issue  and  the  severity  of 
the  consequences  to  the  individuals  concerned. 
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Singh  v.  Minister  of  Employment  and  Immigration  (1985), 
58  N.R.   1   (S.C.C.),  14 

29.  Stated  another  way,  the  rules  of  natural  justice  only  provide 

for  disclosure  to  persons  who  may  be  negatively  affected  in  some 

way  by  the  decision  of  an  administrative  tribunal: 

The  fundamental  rule  is  that,  if  a  person  may  be 
subjected  to  pains  or  penalties,  or  be  exposed  to 
prosecution  or  proceedings  or  deprived  of  remedies  or 
redress,  or  in  some  way  adversely  affected  by  the 
investigation  and  report,  then  he  should  be  told  the  case 
against  him  and  be  afforded  a  fair  opportunity  of 
answering  it. 

Selvarajan  v.  Race  Relations  Board,  [1976]  1  All.  E.R.  12 
(C.A. ) ,   page  19 

30.  YRBE  submitted  that  the  Commission  has  no  "natural  justice" 
rights  to  disclosure  before  a  board  of  inquiry.  The  Commission 
acts,  in  effect,  as  a  prosecutor  in  proceedings  before  a  board  of 
inquiry.  The  Commission's  legal  rights  are  not  at  issue  in 
proceedings  before  a  board  of  inquiry,  nor  will  the  Commission 
suffer  any  penalty,  be  deprived  of  any  remedy,  or  be  adversely 
affected  in  any  way  by  a  board's  decision.  There  was  said  to  be  no 
compelling  rationale  or  practical  justification  for  applying  the 
procedural  protections  provided  by  the  rules  of  natural  justice  to 
the  Commission  in  this  context. 

31.  YRBE  acknowledged  that,  unlike  the  Commission,  the  Complainant 
may  be  "deprived  of  remedies  or  redress"  as  a  result  of  a  board  of 
inquiry  proceeding.  In  the  present  case,  the  impact  of  the 
proceeding  on  the  Complainant  must  be  considered  in  light  of  the 
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limited  remedial  issues  raised  by  the  Complainant  and  the  very  long 
delay  in  processing  the  complaint.  The  present  complaint:  relates 
only  to  the  placement  of  Katie  Lewis  in  a  kindergarten  class  -at 
Fairmead  School  in  September,  1984.  Katie  is  now  well  beyond 
kindergarten  age,  and,  in  fact,  she  is  no  longer  attending  a  school 
within  YRBE '  s  jurisdiction.  This  is  not  a  case  in  which  the 
alleged  discrimination  -  and  therefore  the  potential  remedy  -  is 
ongoing  at  the  date  of  the  hearing.  Based  on  these  factors,  YRBE 
submitted  that,  unlike  the  Respondents,  the  Complainant  in  this 
case  is  not  entitled  to  the  procedural  safeguards  contemplated  by 
the  rules  of  natural   justice  as  they  relate  to  disclosure. 

32.  As  a  result,  YRBE  submitted  that  neither  the  Commission  nor 
the  Complainant  have  interests  at  stake  in  this  proceeding  which 
mandate  pre-hearing  disclosure  pursuant  to  the  rules  of  natural 
justice . 

( b )   The  Northwestern  General  Hospital  Case 

33.  In  the  Northwestern  General  Hospital  case,  the  Divisional 
Court  recognized  that  Respondents  to  a  human  rights  complaint  have 
a  broad  right  to  disclosure  of  documentation  gathered  by  the 
Commission  in  the  course  of  its  investigation.  As  noted  above, 
leave  to  appeal  the  Divisional  Court's  decision  was  denied  by  the 
Ontario  Court  of  Appeal. 

Northwestern  General  Hospital/  supra 
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34.  In  their  submissions,  the  Commission  and  the  Complainant  have 
argued  that,  as  a  result  of  the  Northwestern  General  Hospital  case, 
pre-hearing  disclosure  obligations  have  been  imposed  on  the 
Commission  and  that  corresponding  obligations  should  be  placed  on 
the  Respondents  in  the  interest  of  mutuality.  This  argument  was 
said  to  fundamentally  misconceive  the  reasoning  of  the  Divisional 
Court.  Furthermore,  the  assertion  that  Northwestern  General 
Hospital  creates  an  imbalance  in  disclosure  obligations  was  said  to 
fly  in  the  face  of  the  very  broad  and  coercive  investigatory  powers 
which  are  available  to  the  Commission,  but  not  to  the  Respondents, 
under  the  Code . 

35.  YRBE  submitted  that  Northwestern  General  Hospital  did  not 
alter  the  law  with  respect  to  the  availability  of  pre-hearing 
discovery  in  a  board  of  inquiry  proceeding.  That  is,  following 
Northwestern  General  Hospital ,  it  is  still  the  case  that  no  such 
right  exists.  Rather,  applying  the  Supreme  Court  of  Canada's 
decision  in  R_j_  v.  St inchcombe ,  the  Divisional  Court  concluded  that 
the  rules  of  natural  justice  required  that  the  information 
collected  during  the  Commission's  investigation  be  produced  to  the 
Respondents  in  advance  of  the  Board  of  Inquiry  hearing. 

R.   v.   Stinchcombe .    [1991]   3  S.C.R.  326 

36.  In  Stinchcombe ,  the  Supreme  Court  of  Canada  unanimously 
adopted  the  rule  that  the  Crown  has  a  legal  duty  to  disclose  all 
relevant    information    to    the    Defence    in    a    criminal  proceeding. 
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Writing  for  the  unanimous  Court,  Mr.  Justice  Sopmka  stated  in 
Stinchcombe : 

It  is  difficult  to  justify  the  position  which  clings  to 
the  notion  that  the  Crown  has  no  legal  duty  to  disclose 
all  relevant  information.  The  arguments  against  the 
existence  of  such  a  duty  are  groundless  while  those  in 
favour,    are,    in  my  view,  overwhelming. 

R ♦   v.    Stinchcombe ,    supra ,   page  333 

37.  In  Northwestern  General  Hospital,  the  Divisional  Court  found 
that  Stinchcombe  was  applicable  in  the  human  rights  context,  and 
therefore  the  Commission  was  required  to  provide  pre-hearing 
documentary  disclosure  to  the  Respondents.  The  Divisional  Court's 
conclusion  was  based  on  four  primary  grounds: 

(1)  the  desirability  of  avoiding  surprise; 

(2)  the  fact  that  the  "fruits  of  the  investigation"  are 
the  property  of  the  public  rather  than  the  property 
of  the  Commission; 

(3)  the  role  of  Commission  counsel  as  a  public  officer; 
and 

(4)  the  stigma  imposed  on  the  Respondents  as  a  result 
of  allegations  of  discrimination. 

( 1 )     Avoiding  Surprise 

38.  With  respect  to  the  desirability  of  avoiding  surprise,  the 
Court  in  Northwestern  General  Hospital  reached  the  following 
conclusion : 
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In  R  v.  Stinchcombe,  Sopinka  J.  referred  to  the 
earlier  history  of  the  adversary  process  of  adjudication: 

Production  and  discovery  were  foreign  to  the 
adversary  process  of  adjudication  in  its  earlier 
history  when  the  element  of  surprise  was  one  of  the 
accepted  weapons  in  the  arsenal  of  the  adversaries. 
This  applied  to  both  criminal  and  civil 
proceedings.  Significantly,  in  civil  proceedings 
this  aspect  of  the  adversary  process  has  long  since 
disappeared,  and  full  discovery  of  documents  and 
oral  examination  of  parties  and  even  witnesses  are 
familiar  features  of  the  practice.  This  change 
resulted  from  acceptance  of  the  principle  that 
justice  was  better  served  when  the  element  of 
surprise  was  eliminated  from  the  trial  and  the 
parties  were  prepared  to  address  the  issues  on  the 
basis  of  complete  information  of  the  case  to  be 
met.  Surprisingly,  in  criminal  cases  in  which  the 
liberty  of  the  subject  is  usually  at  stake,  this 
aspect  of  the  adversary  system  has  lingered  on. 

The  Applicant  equates  proceedings  under  the  Human 
Rights  Code  to  the  civil  rather  than  the  criminal 
process.  It  is  in  our  view  significant  that  in  civil 
proceedings  the  "full  discovery  of  documents  and  oral 
examination  of  parties  and  even  witnesses  are  familiar 
features  of  the  practice."  The  important  principle 
enunciated  by  Mr.  Justice  Sopinka  is  that  "justice  was 
better  served  when  the  element  of  surprise  was  eliminated 
from  the  trial  and  the  parties  were  prepared  to  address 
the  issues  on  the  basis  of  complete  information  of  the 
case  to  be  met  (emphasis  added  in  the  submission)."  It 
does  not  take  a  quantum  leap  to  come  to  the  conclusion 
that  in  the  appropriate  case,  justice  will  be  better 
served  in  proceedings  under  the  Human  Rights  Code  where 
there  is  complete  information  available  to  the 
Respondents . "    (Emphasis  added  in  submission.) 

Northwestern  General  Hospital ,    supra ,   pages  8-9, 


39.  The  Commission's  analysis  of  the  Northwestern  General  Hospital 
case  suggests  that  the  sole  basis  for  the  Divisional  Court's 
decision  was  the  avoidance  of  surprise.  YRBE  acknowledged  that  the 
avoidance   of   surprise  was  a   factor,    however   it  was   not  the  only 
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factor,  or  even  the  predominant  factor.  Rather,  as  set  out  below, 
the  Court  placed  considerable  emphasis  on  the  special  role  and 
powers  of  the  Commission  and  on  the  special  nature  of  human  rights 
proceedings . 

40.  It  was  submitted  that  it  was  clear  from  the  jurisprudence 
which  developed  under  the  Code  and  the  SPPA  prior  to  the 
Northwestern  General  Hospital  case  that  surprise  has  never  been  a 
paramount  consideration.  That  is,  boards  of  inquiry  have 
consistently  accepted  that  the  most  appropriate  procedure  for 
overcoming  any  unfairness  caused  by  surprise  is  to  grant 
adjournments  to  permit  inspection  of  the  documents  disclosed. 

41.  In  Stinchcombe ,  the  Supreme  Court  of  Canada  also  accepted  that 
the  Crown  should  be  held  accountable  for  its  failure  to  prepare  its 
case  by  taking  advantage  of  the  broad  investigative  powers 
available  to  it.  In  the  passage  from  Duba  j  ic  cited  at  paragraph  17 
above,  the  present  Chairman  recognized  that  a  board  of  inquiry 
proceeding  is  an  adversarial  one,  and  all  parties  must  bear 
responsibility  for  adequate  preparation  of  their  own  case.  The 
Commission  had  access  to  broad  investigatory  powers  in  order  to 
obtain  any  and  all  information  it  required  regarding  the 
Respondents'  cases.  The  Complainant  has  been  represented  by 
experienced  counsel  throughout  the  entire  process,  from  the  time 
the  complaint  was  filed  up  to  and  including  the  hearing  before  this 
Board.     Complainant's  counsel  specializes  in  advocacy  on  behalf  of 
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handicapped  persons,  and  therefore  could  have  engaged  in  meaningful 
consultation  with  the  Commission  both  during  and  after  the 
completion  of  the  Investigation  stage  in  order  to  ensure  that  the 
appropriate  information  was  obtained.  It  was  submitted  that  in  the 
circumstances  it  was  eminently  fair  and  proper  for  the  Board  to 
hold  both  the  Commission  and  the  Complainant  accountable  for  the 
consequences  of  any  surprise  arising  from  inadequacies  in  their 
pre-hearing  preparation. 

42.  YRBE  submitted  that  the  desirability  of  avoiding  surprise,  on 
its  own,  neither  adequately  responds  to  the  concerns  underlying  the 
Northwestern  General  Hospital  case,  nor  constitutes  a  sufficient 
basis  for  reversing  the  line  of  jurisprudence  holding  that  there  is 
no  right  to  pre-hearing  disclosure. 

( 2 )     Property  In  the  "Fruits  of  the  Investigation" 

43.  The  second  factor  which  the  Divisional   Court  relied  upon  in 

Northwestern  General  Hospital  was  the  fact  that,   like  the  Crown  in 

a    criminal    proceeding,    the    Commission    has    no    property    in  the 

"fruits"  of  its  investigation.     Rather,   in  both  cases,   the  fruits 

of   the   investigation  are  truly   the   property  of   the  public.  The 

Divisional    Court   accepted   the   analogy   between   Crown   counsel  and 

Commission    counsel,    and    therefore    found    that    the    reasoning  in 

Stinchcombe  applied  with  equal  force  to  the  Commission. 

R.  v.  Stinchcombe  also  recognized  that  the  "fruits  of  the 
investigation"    in  the  possession  of  the  Crown"   are  not 
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the  property  of  the  Crown  for  use  in  securing  a 
conviction  but  the  property  of  the  public  to  be  used  to 
ensure  that  justice  be  done'  (p. 331).  We  are  of  the 
opinion  that  this  point  applies  with  equal  force  to  the 
proceedings  before  a  Board  of  Inquiry  and  that  the  fruits 
of  the  investigations  are  not  the  property  of  the 
Commission . 

Northwestern  General  Hospital  ,    supra ,   page  9 

44.  YRBE  submitted  that  both  the  Commission  and  the  Crown  have 
been  granted  broad  statutory  investigative  powers  respectively  by 
the  Legislature  or  by  Parliament.  The  decisions  in  St inchcombe  and 
Northwestern  General  Hospital  recognize  that  such  powers  carry  with 
them  an  obligation  to  share  the  fruits  of  the  investigation  with 
the  persons  under  investigation  in  order  to  ensure  that  such 
persons  are  made  aware  of  the  case  to  be  met.  It  was  submitted 
that  a  respondent  to  a  human  rights  complaint  is  not  bound  by  any 
such  obligation.  Thus,  with  respect  to  the  issue  of  disclosure, 
the  respective  positions  of  the  Commission  and  a  respondent  to  a 
human  rights  complaint  were  said  not  to  be  analogous. 

( 3 )     Role  of  Commission  Counsel 

45.  The  Divisional  Court  also  found  in  Northwestern  General 
Hospital  that,  although  a  human  rights  proceeding  is  a  civil 
proceeding,  the  role  of  Commission  counsel  was  analogous  to  the 
role  of  Crown  counsel   in  a  criminal  proceeding: 
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We  are  also  of  the  opinion  that,  while  not  necessary  to 
our  decision,  that  the  role  of  Commission  counsel  is 
analogous  to  that  of  the  Crown  in  criminal  proceedings. 

It  cannot  be  over-emphasized  that  the  purpose  of  a 
criminal  prosecution  is  not  to  obtain  a  conviction, 
it  is  to  bring  before  a  jury,  what  the  Crown 
considers  to  be  credible  evidence  relevant  to  what 
is  alleged  to  be  a  crime. 

R.   v.    Stinchcombe,   p. 333. 

The  tradition  of  Crown  counsel  in  this  country  in 
carrying  out  their  role  as  "ministers  of  justice" 
and  not  as  adversaries  has  generally  been  very 
high . 

R.   v.    Stinchcombe,   p. 341. 

Northwestern  General   Hospital ,    supra ,   pages  9-10, 

46.  It  was  submitted  that  in  light  of  this  statement,  it  is  clear 
that  the  Commission's  statement  made  in  its  submissions  that  the 
Divisional  Court's  decision  to  impose  disclosure  obligations  upon 
the  Commission  "did  not  arise  because  of  any  similarity  in  criminal 
and  human  rights  proceedings,  nor  depend  upon  an  analogy  between 
the  role  of  Crown  and  Commission  counsel"  is  a  misleading  and 
erroneous  reading  of  the  decision. 

47.  It  was  submitted  that  the  Divisional  Court  concluded  that, 
because  of  the  Commission's  public  interest  function,  Commission 
counsel's  role  before  a  board  of  inquiry  is  not  simply  to  obtain  a 
finding  of  discrimination,  but  to  ensure  that  justice  is  done  to 
both  the  complainant  and  the  respondent.  Because  of  this  role,  the 
Commission    is    required   to   place   greater   emphasis   on   determining  I 
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"the  truth"  than  on  retaining  a  tactical  advantage  in  litigation. 
In  order  to  ensure  that  this  objective  is  achieved,  the  Commission 
is  required  to  disclose  all  the  information  collected  during  its 
investigation . 

48.  It  was  submitted  that  there  is  no  analogous  rationale  for 
imposing  disclosure  obligations  on  the  respondent  to  a  human  rights 
complaint.  A  respondent  has  no  duty  to  act  in  the  public  interest. 
A  respondent's  sole  role  in  a  board  of  inquiry  proceeding  is  to 
defend  itself  against  the  allegations  made  by  the  complainant.  It 
is  entitled  to  assume  a  purely  adversarial  role  vis-a-vis  the 
Commission  and  the  complainant.  The  positions  of  the  Commission 
and  a  respondent  before  a  board  of  inquiry  are  fundamentally 
different,  and  the  rationale  for  requiring  the  Commission  to  make 
disclosure  of  information  collected  during  its  investigation  does 
not  apply  to  a  respondent. 

49.  In  its  submissions,  the  Commission  (supported  by  the 
Complainant)  devotes  considerable  attention  to  the  argument  that 
human  rights  proceedings  are  not  analogous  to  criminal  proceedings. 
The  Commission  made  the  same  argument  before  the  Divisional  Court 
in  Northwestern  General  Hospital ,  and  the  Court  expressly  rejected 
it.  Furthermore,  the  cases  cited  to  support  the  contention  that  no 
analogy  can  be  drawn  between  criminal  and  human  rights  proceedings 
are  both  cases  considering  the  applicability  of  section  7  of  the 
Charter     to     human     rights     proceedings.         With     respect     to  the 
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applicability     of     these     cases,     YRBE     adopts     the     reasoning  of 

Chairperson  House  in  the  Board  of  Inquiry  decision  in  Northwestern 

General  Hospital: 

In  Hal  1  ...  the  central  issue  analyzed  by  Prof.  Dawson 
had  to  do  with  whether  a  proceeding  under  the  Human 
Rights  Code  interfered  with  the  rights  of  Mr.  Latif  under 
s.7  of  the  Canadian  Charter  of  Rights  and  Freedoms. 
Since  that  section  of  the  Charter  guarantees  the  rights 
to  life,  liberty,  and  security  of  the  person,  and  the 
right  to  not  be  deprived  of  those  rights  except  in 
accordance  with  the  principles  of  fundamental  justice, 
Prof.  Dawson  discussed  whether  a  Human  Rights  Code 
proceeding  could  be  analogized  with  the  Criminal  Code 
from  the  point  of  view  of  s.7  of  the  Charter .  She 
therefore  discussed  the  clearly  penal  aspects  of  the 
Criminal  Code,  as  well  as  its  early  interference  with  the 
liberty  of  the  subject,  and  concluded  that  a  human  rights 
proceeding  has  a  remedial,  rather  than  a  penal  character, 
and  that  therefore,  s.7  of  the  Charter  is  inapplicable. 
I  do  not  read  her  reasons  as  necessarily  implying  that  no 
analogy  between  Crown  counsel  and  the  Commission  counsel 
exists  with  respect  to  the  duty  to  disclose  the  case. 

[emphasis  added  by  counsel  for  YRBE] 

Northwestern  General  Hospital ,   page  8 


50.     Counsel  for  YRBE  noted  the  following  comments  by  Chairperson 

Cumming  in  Dudnik : 

[BJeing  the  entity  charged  with  furthering  the  public 
policy  underlying  the  Code,  the  Commission  is  not  an 
adversarial  party  to  a  respondent  in  the  fashion  of 
adversarial  parties  in  a  civil  action.  Rather,  in  this 
regard  its  role  is  analogous  to  the  Crown  in  a  criminal 
proceeding.  The  Crown  in  a  criminal  proceeding  is 
expected  to  give  full  disclosure  of  all  relevant 
evidence,  even  that  which  might  defeat  the  Crown's  case. 

Dudnik ,    supra ,   page  D/334 
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51.  Counsel  for  YRBE  submitted  that  the  special  public  interest 
role  of  the  Commission  and  Commission  counsel  before  a  board  of 
inquiry  were  fundamental  considerations  in  the  Divisional  Court's 
decision  in  Northwestern  General  Hospital  that  the  Commission 
should  be  required  to  disclose  the  "fruits"  of  its  investigation. 
Since  these  considerations  do  not  apply  to  a  respondent,  there  is 
no  basis  for  imposing  corresponding  disclosure  obligations  on  a 
respondent . 

( 4 )      Stigma  Associated  with  Human  Rights  Proceedings 

52.  In  Northwestern  General  Hospital  ,  the  Divisional  Court 
recognized  that,  although  human  rights  proceedings  are  not, 
strictly  speaking,  penal  in  nature,  being  named  as  a  respondent  to 
a  human  rights  complaint  can  have  a  very  serious  impact  on  the 
reputation  of  both  individual  and  institutional  respondents. 
Although  the  Divisional  Court's  comments  were  made  in  the  context 
of  allegations  of  racial  discrimination,  counsel  for  YRBE  submitted 
that  allegations  of  discrimination  on  the  basis  of  handicap  are 
equally  serious  and  damaging,  particularly  for  a  school  board  or 
educator : 

There  is  no  dispute  in  these  proceedings  that  the 
allegations  made  by  the  complainants  are  indeed  extremely 
serious.  Any  racial  discrimination  strikes  at  the  very 
heart  of  a  democratic  pluralistic  society.  It  is,  of 
course,  of  the  utmost  seriousness  if  any  such  racial 
discrimination  exists  or  has  existed  in  an  important 
public  institution  such  as  a  major  hospital.  The 
consequences  attendant  on  a  negative  finding  by  a  Board 
of   Inquiry  would  be  most  severe  for  the  Respondents  as 
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any  such  finding  could  and  should  seriously  damage  the 
reputation  of  any  such  individual . 

Northwestern  General   Hospital,    supra ,   page  12 

53.  Like  the  hospital  in  Northwestern  General  Hospital .  YRBE  is  a 
public  body  whose  institutional  reputation  may  be  significantly 
damaged  as  a  result  of  the  stigma  associated  with  allegations  that 
it  discriminated  against  the  Complainant.  Furthermore,  the 
reputations  of  the  individual  educators  named  as  personal 
respondents  to  these  complaints  are  also  vulnerable  to  significant 
damage  as  a  result  of  these  proceedings.  YRBE  submitted  that  the 
position  of  respondents  to  a  human  rights  complaint  is  analogous  to 
the  position  of  a  defendant  in  a  criminal  case,  whose  reputation  is 
held  up  to  public  scrutiny  as  a  result  of  a  criminal  charge.  In 
contrast,  it  was  submitted  that  the  Commission  has  no  interests  at 
stake  in  a  board  of  inquiry  proceeding  that  could  adversely  affect 
its  reputation.  Its  involvement  was  said  to  be  purely  as  the 
prosecutor  and  advocate  of  the  Complainant.  It  was  submitted  that 
no  meaningful  analogy  can  be  drawn  between  the  position  of  the 
Commission  and  the  position  of  the  Respondents  before  a  board  of 
inquiry . 


( 5 )     Conclusion:    Application  of  Northwestern  General   Hospital  to 
the  Respondents 
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54.  In  Northwestern  General  Hospital ,  the  Divisional  Court  relied 
on  four  factors  to  support  its  conclusion  that  the  Supreme  Court's 
reasons  for  imposing  disclosure  obligations  on  Crown  counsel  in 
St inchcombe  were  equally  applicable  to  the  Commission.  These  four 
factors,  and  the  degree  to  which  they  apply  to  respondents  to  a 
human  rights  complaint,   have  been  discussed  in  detail  above. 

55.  YRBE  submitted  that  the  four  factors  relied  upon  in 
Northwestern  General  Hospital  are  interrelated  and  are  not 
severable  from  one  another.  No  one  factor  can  be  isolated  as  the 
primary  basis  for  the  Divisional  Court's  decision.  Of  those 
factors,  only  one  -  the  avoidance  of  surprise  -  applies  with  equal 
force  to  the  Commission,  the  Complainant  and  the  Respondents,  and 
any  surprise  to  the  Commission  or  the  Complainant  could  have  been 
avoided  by  conducting  a  thorough  investigation  of  the  complaint. 
The  other  three  factors  are  all  based  upon  the  special  nature  of 
the  Commission's  role  and  the  severe  consequences  to  the 
respondents  of  an  allegation  of  discrimination. 

56.  It  was  submitted,  based  on  the  law  pre-dating  Northwestern 
General  Hospital  that,  in  the  absence  of  a  statutory  right  to 
disclosure  or  discovery,  boards  of  inquiry  have  never  found  the 
avoidance  of  surprise  alone  a  compelling  reason  for  granting  pre- 
hearing documentary  disclosure.  Rather,  they  have  relied  upon 
subsection  39(4)  of  the  Code  as  an  expression  of  legislative  intent 
that  the  appropriate  means  of  dealing  with  the  issue  of  surprise  is 
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by  granting  an  adjournment.  YRBE  submitted  that  Northwestern 
General  Hospital  does  not  support  the  Commission's  argument  that  it 
is  entitled  to  pre-hearing  documentary  disclosure  from  the 
Respondents . 

57.  It  was  also  noted  that  Northwestern  General  Hospital  did  not 
provide  respondents  to  a  human  rights  complaint  with  a  general 
right  of  pre-hearing  discovery  of  the  Commission's  case.  The  case 
only  stands  for  the  proposition  that  the  rules  of  natural  justice 
require  that  the  fruits  of  the  Commission's  investigation  must  be 
disclosed  to  the  Respondents.  The  Respondents  still  have  no 
general  right  to  pre-hearing  discovery  of  the  evidence  upon  which 
the  Commission  intends  to  rely  before  the  Board  of  Inquiry.  It  was 
submitted  that  the  Board  should  not  accord  such  a  right  to  the 
Commission  or  the  Complainant,  especially  in  the  present  case, 
where  the  complaint  was  under  investigation  for  almost  eight  years. 

58.  In  Stinchcombe ,  the  Supreme  Court  of  Canada  considered  in 
obiter  whether  or  not  corresponding  disclosure  obligations  should 
be  imposed  on  an  accused  in  a  criminal  proceeding.  Although  the 
Court  did  not  decide  this  issue,  its  comments  were  said  to  indicate 
that  it  recognized  the  fundamental  distinction  between  the  role  of 
Crown  counsel  and  counsel  for  an  accused  and  was  not  prepared  to 
find  that  corresponding  obligations  should  be  placed  on  the 
defendant : 

The  suggestion  that  the  duty  should  be  reciprocal  may 
deserve  consideration  by  this  Court  in  future  but  is  not 
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a  valid  reason  for  absolving  the  Crown  of  its  duty.  The 
contrary  contention  fails  to  take  account  of  the 
fundamental  difference  in  the  respective  roles  of  the 
prosecution  and  the  def ence .  .  .  . [ T ] he  defence  has  no 
obligation  to  assist  the  prosecution  and  is  entitled  to 
assume  a  purely  adversarial  role  towards  the  prosecution. 
The  absence  of  a  duty  to  disclose  can,  therefore,  be 
justified  as  consistent  with  this  role. 

Stinchcombe ,    supra ,   page  333 

59.  The  Commission  relied  upon  the  Jeffrey  case  to  support  its 
contention  that  Ontario  Boards  of  Inquiry  have  accepted  that 
corresponding  disclosure  obligations  should  be  placed  on  a 
respondent  to  a  human  rights  complaint.  This  decision  was  released 
prior  to  the  Divisional  Court's  decision  in  Northwestern  General 
Hospital .  In  addition,  the  decision  provides  no  indication  of  the 
nature  to  the  arguments  before  the  board  in  that  case  or  of  the 
board's  reasoning.  The  board  in  the  Jeffrey  case  was  careful  to 
limit  the  timing  of  disclosure  to  avoid  the  implication  that  there 
is  a  general  right  to  pre-hearing  disclosure.  As  noted  above,  YRBE 
has  already  agreed  to  disclose  any  documentary  evidence  to  the 
Commission  and  the  Complainant  before  presenting  such  evidence  to 
the  Board.  YRBE  has  no  obligation  to  make  such  disclosure  and  this 
Board  should  not  order  it  to  do  so. 


Jeffrey    v .    The  Board  of.  Education  for.  the    city  of 

Scarborough ,  unreported  decision  of  an  Ontario  Board  of 
Inquiry,   dated  July  26,   1993  (Anand) 
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60.  Counsel  for  YRBE  submitted  that  the  positions  of  the 
Commission  and  the  Respondents  are  not  analogous  with  respect  to 
pre-hearing  disclosure,  and  therefore  the  reasoning  in  St inchcombe 
and  Northwestern  General  Hospital  does  not  support  the  imposition 
of  corresponding  disclosure  obligations  upon  the  Respondents. 

Mutual ity 

61.  The  Commission  stated  in  its  submissions  that  "the  result  of 
the  Northwestern  board  and  Divisional  Court  decisions  is  a  striking 
asymmetry  in  the  materials  available  to  the  respective  parties  as 
the  hearing  commences."  It  was  submitted  that  this  statement  is 
inaccurate . 

62.  Pursuant  to  subsection  33(1)  of  the  Code ,  the  Commission  is 
required  to  "investigate  a  complaint  and  endeavour  to  effect  a 
settlement . " 

Human  Rights  Code,    supra ,  s.33(l) 

63.  In  order  to  facilitate  the  Commission  in  carrying  out  its 
investigation,  it  is  granted  very  extensive  powers  of  investigation 
pursuant  to  subsection  33(3)   of  the  Code : 

A  person  authorized  to  investigate  a  complaint  may, 

(a)  enter  any  place,  other  than  a  place  that  is  being 
used  as  a  dwelling,  at  any  reasonable  time,  for  the 
purpose  of  investigating  the  complaint; 

(b)  request  the  production  for  inspection  and 
examination  of  documents  or  things  that  are  or  may 
be  relevant  to  the  investigation; 
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(c)  upon  giving  a  receipt  therefor,  remove  from  a  place 
documents  produced  in  response  to  a  request  under 
clause  (b)  for  the  purpose  of  making  copies  thereof 
or  extracts  therefrom  and  shall  promptly  return 
them  to  the  person  who  produced  or  furnished  them; 
and 

(d)  question  a  person  on  matters  that  are  or  may  be 
relevant  to  the  complaint  subject  to  the  person's 
right  to  have  counsel  or  a  personal  representative 
present  during  such  questioning,  and  may  exclude 
from  the  questioning  any  person  who  may  be  adverse 
in  interest  to  the  complainant. 

Human  Rights  Code,    supra ,  s.33(3) 


64.  To  the  extent  that  the  above  powers  are  not  sufficient  to 
permit  the  Commission  to  conduct  its  investigation,  the  Commission 
may  obtain  a  search  warrant  from  a  justice  of  the  peace  to  obtain 
the  information  it  requires,  by  virtue  of  subsections  33(5),  (6), 
( 7 )   and   ( 8 ) : 

(5)  Subject  to  subsection  (4),  if  a  person  who  is  or 
may  be  a  party  to  a  complaint  denies  entry  to  any 
place,  or  instructs  the  person  investigating  to 
leave  the  place,  or  impedes  or  prevents  an 
investigation  therein,  the  Commission  may  request 
the  Minister  to  appoint  a  board  of  inquiry  or  may 
authorize  an  employee  or  member  to  apply  to  a 
justice  of  the  peace  for  a  warrant  to  enter  under 
subsection   ( 8 ) . 

( 6 )  If  a  person  refuses  to  comply  with  a  request  for 
production  of  documents  or  things,  the  Commission 
may  request  the  Minister  to  appoint  a  board  of 
inquiry,  or  may  authorize  an  employee  or  member  to 
apply  to  a  justice  of  the  peace  for  a  search 
warrant  under  subsection  (7). 

(7)  Where  a  justice  of  the  peace  is  satisfied  upon  oath 
or  affirmation  that  there  are  in  a  place  documents 
that  there  is  reasonable  ground  to  believe  will 
afford  evidence  relevant  to  the  complaint,  he  or 
she  may  issue  a  warrant  in  the  prescribed  form 
authorizing  a  person  named  in  the  warrant  to  search 
a  place  for  any  such  documents,   and  to  remove  them 
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for  the  purposes  of  making  copies  thereof  or 
extracts  therefrom,  and  the  documents  shall  be 
returned  promptly  to  the  place  from  which  they  were 
removed . 

(8)  Where  a  justice  of  the  peace  is  satisfied  by 
evidence  on  oath  or  affirmation  that  there  is 
reasonable  ground  to  believe  it  is  necessary  that  a 
•place  being  used  as  a  dwelling  or  to  which  entry 
has  been  denied  be  entered  to  investigate  a 
complaint,  he  or  she  may  issue  a  warrant  in  the 
prescribed  form  authorizing  such  entry  by  a  person 
named  in  the  warrant. 

Human  Rights  Code,    supra ,    ss.  33(5)-(8) 


65.  If  a  search  warrant  is  insufficient  to  enable  the  Commission 
to  conduct  its  investigation,  subsection  33(11)  of  the  Code 
provides  that  "[n]o  person  shall  hinder,  obstruct  or  interfere  with 
a  person  in  the  execution  of  a  warrant  or  otherwise  impede  an 
investigation  under  this  Act."  Pursuant  to  subsection  44(1), 
contravention  of  the  prohibition  set  out  in  subsection  33(11)  is  a 
criminal  offence,  and  is  punishable  on  conviction  by  a  fine  of  up 
to  $25,000. 

Human  Rights  Code,    supra ,    ss.    33(11),  44(1) 

66.  Based  on  the  preceding  paragraphs,  the  Code  provides  the 
Commission  with  ample  means  to  obtain  any  and  all  information  it 
requires  in  order  to  understand  the  nature  of  the  Respondents' 
case.  The  mechanisms  available  to  the  Commission  go  beyond  those 
available  to  ordinary  civil  litigants;  they  allow  the  Commission  to 
invoke  the  coercive  powers  of  the  state  in  order  to  compel 
disclosure . 
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67.  Against  the  backdrop  of  these  very  broad  powers  of 
investigation,  it  was  submitted  that  it  was  incorrect  to  state  that 
the  Northwestern  General  Hospital  case  has  given  rise  to 
inequitable  disclosure  obligations.  It  was  submitted  that  the 
Divisional  Court  implicitly  recognized  in  Northwestern  General 
Hospital  that  disclosure  of  the  fruits  of  the  Commission's 
investigation  to  the  Respondents  was  necessary  in  order  to  ensure 
that  the  Respondents  received  equitable  disclosure  and  equitable 
access  to  information.    (Emphasis   in  YRBE ' s  submissions) 

68.  In  addition,  subsection  36(1)  of  the  Code  presupposes  that, 
before  the  Commission  requests  the  Minister  to  appoint  a  board  of 
inquiry  to  inquire  into  a  human  rights  complaint,  the  Commission 
must  have  determined  that  "the  evidence  warrants  an  inquiry."  Once 
the  Commission  appoints  a  board  of  inquiry,  it  is  required  to  have 
satisfied  this  requirement,  and  should  not  be  permitted  to  come  to 
the  Board  requesting  pre-hearing  disclosure  on  the  ground  that  it 
does  not  have  sufficient  information  to  understand  the  case  to  be 
met . 

Human  Rights  Code ,    supra ,    s  .  3  6  ( 1 ) 

69.  The  timing  of  the  appointment  of  a  board  of  inquiry  is 
entirely  in  the  hands  of  the  Commission.  The  Investigation  Stage 
of  the  proceedings  may  therefore  continue  as  long  as  the  Commission 
needs  or  wishes  it  to  continue.  Indeed,  in  the  present  case, 
approximately  eight  years  passed  between  the  date  of  the  complaints 
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and  the  commencement  of  the  Board  of  Inquiry  hearing.  During  the 
Investigation  Stage,  the  Commission  has  ample  opportunity  -  with 
the  assistance  of  the  state,  if  necessary  -  to  collect  any  and  all 
information  it  may  require  regarding  a  respondent's  case.  The 
Commission  may  speak  to  a  respondent's  officers  and  employees,  and 
it  may  review  any  documents  which  may  be  relevant  to  the  complaint 
under  investigation.  If  the  Commission  fails  to  take  advantage  of 
this  opportunity,  it  must  accept  the  consequences  of  doing  so. 
That  is,  once  a  board  of  inquiry  has  been  appointed  and  the 
Litigation/Adjudication  stage  of  the  proceeding  has  begun,  the 
Commission  must  present  its  case  based  on  the  evidence  which  it  has 
previously  found  to  be  relevant  and  sufficient  to  justify  the 
appointment  of  a  Board  of  Inquiry. 

70.  YRBE  submitted  that  similar  arguments  apply  to  the 
Complainant's  claim  of  unequal  access  to  pre-hearing  disclosure. 
Prior  to  the  appointment  of  a  board  of  inquiry,  the  Commission  has 
carriage  of  the  Complainant's  complaint.  A  complainant  only 
obtains  independent  party  status  at  the  board  of  inquiry  hearing. 
Since  the  identities  of  the  Commission  and  a  complainant  are 
essentially  merged  during  the  Investigation  stage  of  the  process, 
and  their  interests  typically  remain  aligned  up  to  and  including 
the  board  of  inquiry  hearing,  it  can  be  presumed  that  the 
Commission  will  share  the  results  of  its  investigation  with  the 
complainant.  If  the  Commission  chooses  not  to  do  so,  that  is  an 
issue    between    the    complainant    and    the    Commission.    It    is    not  a 
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compelling  rationale  for  imposing  onerous  disclosure  obligations  on 
the  Respondents. 


71.  In  this  case,  the  Complainant  has  been  represented  by  counsel 
from  the  earliest  drafting  of  the  complaint  and  throughout  the 
investigative  process.  Evidence  that  the  interests  of  the 
Commission  and  the  Complainant  and  their  assessment  of  the  relevant 
evidence  have  not  diverged  is  found  in  the  way  they  have  shared  the 
presentation  of  their  case. 


72.     Contrary   to    the   assertion    in   the   Commission's  submissions, 

boards  of   inquiry  in  this  province  have  repeatedly  held  that  the 

Legislature    deliberately    declined    to    provide    for    a  pre-hearing 

discovery  process  in  the  human  rights  context  in  recognition  of  the 

fact  that  the  Commission  has  access  to  ample  disclosure  during  the 

Investigation  Stage: 

The  Ontario  Human  Rights  Code  makes  no  provision  for 
discovery  in  advance  of  a  Board  of  Inquiry.  On  the  other 
hand,  the  Code  does  confer  extensive  power  on  the 
Commission  and  its  investigating  officers  to  '...require 
the  production  for  inspection  or  examination  of 
employment  applications,  payrolls,  records,  documents, 
writings  and  papers  that  are  or  may  be  relevant  to  the 
investigation  of  the  complaint'   (s.16(2) (b)  of  the  Code) . 

Moreover,  the  legislation  prohibits  a  respondent 
from  failing  to  comply  with  a  proper  request  for 
production  in  the  course  of  an  investigation,  or 
withholding  documentation  relevant  to  the  investigation 
(s.16(5)),  and  makes  contravention  a  summary  conviction 
offence   ( s . 21 )  . 

In  my  opinion,  the  legislative  intention  to  be 
deduced  from  these  sections  is  to  provide  authority  to 
require  disclosure  and  production  of  documents  from  the 
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respondent  during  the  investigation  of  a  human  rights 
complaint . . . 

However,  once  the  Minister  has  appointed  the  Board 
of  Inquiry,  the  Code  is  silent  on  disclosure  or  discovery 
requirements.  In  my  opinion,  this  was  not  legislative 
omission  but  rather  a  deliberate  recognition  that 
adequate  provision  had  already  been  made  for  compelling 
disclosure  at  an  earlier   (i.e.   pre-Board)  stage.... 

Once  the  Board  of  Inquiry  is  appointed,  it  is 
assumed  that  the  Commission  has  conducted  a  full, 
thorough  and  informed  investigation  of  all  the  relevant 
facts.  I  construe  the  absence  of  legislative  provision 
for  any  pleading  or  discovery  stage  as  an  indication  that 
the  hearing  is  to  commence  as  expeditiously  as  possible. 


Joseph ,    supra ,   pages  D/856-57 


73.  While  the  Bezeau  decision  cited  by  the  Commission  reaches  a 
conclusion  contrary  to  that  reached  in  Joseph ,  it  appears  that  the 
Joseph  case  was  not  argued  in  Bezeau .  In  fact,  Bezeau  was  decided 
only  a  few  weeks  after  Joseph ,  and  submissions  were  made  in  Bezeau 
prior  to  the  Joseph  decision.  YRBE  submitted  that  this  Board 
should  accept  the  Joseph  decision  in  preference  to  the  Bezeau 
decision,  as  Joseph  correctly  recognizes  the  broad  access  to 
disclosure  available  to  the  Commission  during  the  Investigation 
stage,  and  is  consistent  with  the  important  policy  objective  of 
ensuring  that  the  Commission  exercises  due  diligence  in  conducting 
its  investigation  before  requesting  the  appointment  of  a  Board  of 
Inquiry . 

Bezeau  v .  Ontario  Institute  for  Studies  in  Education 
(1982),    3  C.H.R.R.   D/874  (Ratushny) 
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Joseph .  supra 


74.     The     Commission    also     referred     to     the    Gohm    case     for  the 

proposition    that    the    Commission's    investigative    powers    do  not 

"preclude    or    [narrow]    the    scope    of    the    Commission's    power  to 

request  that  summonses  be  issued  under  s.12(1)"  of  the  SPPA.  This 

statement  is  unobjectionable  as  far  as   it  goes,   however  the  Board 

in    Gohm    specifically    rejected    the    argument    that    section  12(1) 

creates    a    right    to    pre-hearing    discovery,     and    also    made  the 

following  comments: 

[lit  is  of  concern  to  me  that  we  have  a  situation  in 
which  the  Commission  has  had  ample  opportunity  to  engage 
in  an  investigation  of  the  matter  and,  where  seven  days 
into  the  hearing,  we're  faced  with  a  challenge  to  a 
summons.... I  think  that  the  Commission's  power  to  conduct 
an  investigation  is  relevant  and  I  would  particularly 
like  to  draw  attention  in  this  ruling  to  the  Joseph  case 
and  to  note  that  the  board  of  inquiry  essentially 
concluded  there  that  the  Commission  was  seeking  to  expand 
upon  and  redo  an  inquiry,  and  that  it  struck  out  the 
request...,  as  I  read  it  basically  on  the  basis  that  the 
Commission  ought  to  have  done  its  investigation  the  first 
time  around  and  not  the  second  time  around. 

Gohm,    supra ,   page  D/422 


75.  The  Commission  also  relied  upon  the  Youmans  case  to  support 
its  argument  that  the  Commission's  investigative  powers  do  not 
affect  its  right  to  seek  disclosure  of  relevant  documents.  The 
Board  in  Youmans  urged  the  parties  to  make  voluntary  disclosure. 
The  Board  did  so,  however,  because  it  explicitly  found  that  it  did 
not  have  jurisdiction  to  order  such  disclosure,  on  the  grounds  that 
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the  disclosure   requested  would  constitute  pre-hearing  discovery. 

The  Board  also  noted  that  any  summons  requested  at  a  later  stage  of 

the  proceeding  would  only  stand  if  the  Commission  was  able  to  show 

that  "it  is  not  a  substitute  for  the  shortfall  of  the  Commission's 

earlier  investigation." 

Youmans    v.    Lily    Cups    Inc.     (1991),     13    C.H.R.R.  D/395 
(Plaut ) ,   page  D/396 

76.  YRBE  submitted  that  boards  of  inquiry  have  accepted  that  the 
Commission's  opportunity  for  disclosure  occurs  during  the 
Investigation  stage  and  that  any  requests  for  subsequent  disclosure 
will  be  limited  to  information  which  could  not  have  been  obtained 
during  the  Investigation. 

77.  It  was  submitted  that,  pursuant  to  the  Code ,  the  Commission  - 
and,  through  it,  the  Complainant  -  have  access  to  full  disclosure 
of  the  facts  underlying  the  Respondents'  case,  and  therefore  it 
cannot  be  said  that  the  Northwestern  General  Hospital  cases  imposes 
inequitable  or  disproportionate  disclosure  obligations  on  the 
Commission  or  the  Complainant. 

Privilege 

78.  In  the  Northwestern  General  Hospital  case,  the  Commission  also 
argued  that  the  documents  sought  by  the  Respondents  were  protected  ^ 
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by  privilege.  Counsel  for  YRBE  stated  that  the  question  of 
privilege  has  not  been  dealt  with  specifically  in  her  submissions 
as  issues  of  privilege  only  arise  if  this  Board  concludes  that  the 
Commission  has  a  right  to  pre-hearing  disclosure  from  the 
Respondents.  In  the  event  that  the  Board  reached  such  a  conclusion 
YRBE  reserved  the  right  to  argue  at  a  later  stage  that  some  or  all 
of  the  documents  requested  by  the  Commission  are  privileged,  and 
therefore  cannot  be  disclosed. 

79.  It  was  submitted  that  there  is  no  common  law  or  statutory 
basis  for  the  Order  sought  by  the  Commission  and  the  Complainant  in 
this  case,  nor  is  such  an  Order  required  in  the  interests  of 
natural  justice.  In  the  context  of  the  extremely  protracted 
Investigation  stage  of  this  complaint,  fairness  to  the  Respondents 
was  said  to  support  a  denial  of  the  Commission's  and  Complainant's 
request . 

Reply  Submissions  of  the  Ontario  Human  Rights  Commission 

1 .  The  Commission  did  not  agree  with  the  submissions  of  counsel 
for  YRBE:  "that  the  Commission  has  no  'natural  justice'  right 
before  a  board  of  inquiry."  It  was  submitted  that  the  Commission 
has  the  same  right  to  fair  treatment  at  the  hands  of  a  board  of 
inquiry  as  does  a  respondent  and  a  complainant.  Reference  was  made 
to  Morgan  v.  Toronto  General  Hospital   ( Ont .  Bd .  of  Inq.,  unreported 
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October  14,  1977)  and  Bell  v.  Ontario  Human  Rights  Commission, 
[1971]    S.C.R.  756. 

2.  The  SPPA  was  said  to  provide  a  procedural  code,  approximating 

the    rules    of    natural     justice,     for    decision-makers  exercising 

statutory  powers  of  decision  -  such  as  boards  of  inquiry  appointed 

pursuant  to  the  Code. 

Mundell,  D.W.,  Manual  of  Practice  on  Administrative  Law 
and  Procedure   in  Ontario ,   pp .  1-3 

3.  The  Code  makes  the  Commission,  the  complainant  and  the 
respondent   "parties  to  a  proceeding  before  a  board  of  inquiry"  . 

Code ,   s.  38(2) 

4.  The  rights  set  out  in  the  SPPA  apply  to  the  parties  to  the 
proceeding  in  question. 

s.5  The  parties  to  a  proceeding  shall  be  the  persons 
specified  as  parties  by  or  under  the  statute  under  which 
the  proceeding  arises  or,  if  not  so  specified,  persons 
entitled  by   law  to  be  parties  to  the  proceeding. 

(Emphasis  added  in  the  submissions  of  counsel  for  the 
Commission ) 

Accordingly,     the    rights    set    out    in    the    SPPA    -    that    is,  the 
requirements    of    natural     justice    -    were    said    to    apply    to  the 
Commission  when  it  appears  as  a  party  before  a  board  of  inquiry. 
SPPA.  s.5 


5.  It  was  said  to  be  inaccurate  to  say  that  the  Commission  cannot 
be  adversely  affected  by  the  proceedings  before  a  Board  of  Inquiry. 
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The  public  interest  in  the  protection  of  human  rights,  represented 
by  the   Commission  at   a   Board  of   Inquiry,    may   indeed  be  adversely 
affected    by    the    proceedings,    and    the    Code    allows    costs    to  be 
awarded  against  the  Commission. 
Code .    s  .  40 ( 6  ) 

6.  In   Roosma   and   Weller,    the   board   of    inquiry   made    clear  that 

complainants  have  rights  pursuant  to  section  8  of  the  SPPA . 

Roosma  and  Weller  v.  Ford  Motor  et  al .  (Ont.  Bd .  of  Inq., 
unreported,   March  3,  1989) 

7.  Counsel  for  YRBE  stated  in  her  submissions  that  the 
Complainant  might  be  "deprived  of  remedies  or  redress  as  a  result 
of  a  board  of  inquiry  proceeding,"  but  added  that  the  impact  of  the 
proceedings  must  be  considered  in  light  of  the  remedial  issues 
raised  by  the  Complainant  and  the  delay  in  processing  the 
complaint.  No  jurisprudence  is  cited  in  support  of  the  proposition 
that  the  extent  of  the  natural  justice  afforded  to  a  party  at  a 
hearing  depends  upon  the  remedies  sought  by  the  party,  or  the  time 
taken  to  get  to  the  hearing. 

8.  Counsel  for  YRBE,  who  stated  that  the  Divisional  Court's 
conclusion  in  Northwestern  General  Hospital  was  based  on  four 
grounds,   neglected  to  mention  that  the  third  ground  was  obiter . 

9.  Counsel  for  YRBE  stated  that  the  Commission  has  given  the 
misleading    impression    "that    the    Divisional    Court's    decision  to 
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impose  disclosure  obligations  upon  the  Commission  'did  not  arise 
because  of  any  similarity  in  criminal  and  human  rights  proceedings, 
nor  depend  upon  an  analogy  between  the  role  of  Crown  and  Commission 
counsel'."  It  was  submitted  that  counsel  for  YRBE  provided  a 
misleading  and  erroneous  description  of  the  Commission  submissions. 
In  paragraph  27  of  its  submissions,  the  Commission  submitted  that 
the  obligation  upon  the  Commission  to  make  disclosure  along  the 
lines  set  out  in  the  Northwestern  board  of  inquiry  and  Divisional 
Court  decisions  is  in  keeping  with  an  increasing  judicial  concern 
with  openness  in  civil,  criminal,  and  administrative  proceedings, 
and  does  not  arise  because  of  any  similarity  in  criminal  and  human 
rights  proceedings,  nor  does  it  depend  upon  an  analogy  between  the 
role  of  Crown  and  Commission  counsel.  The  reference  to  the 
Northwestern  board  of  inquiry  and  Divisional  Court  decisions  in 
paragraph  27  qualifies  the  nature  of  the  disclosure  obligation  upon 
the  Commission.  By  contrast,  in  paragraph  30,  the  Commission  made 
specific  reference  to  the  Divisional  Court's  reasons  in 
Northwestern ,  acknowledging  the  Court's  comments  about  the  "fruits 
of  the  investigation." 

10.  In  paragraph  58  of  her  submissions  on  the  role  of  Commission 
counsel,  counsel  for  YRBE  stated  that  the  cases  cited  by  the 
Commission  in  support  of  the  contention  that  there  is  no  analogy 
between  criminal  and  human  rights  proceedings  are  both  cases 
considering  the  applicability  of  section  7  of  the  Charter  to  human 
rights  proceedings.     It  was  suggested  that  counsel  had  overlooked 
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the  reference  in  paragraph  34  of  the  Commission's  submissions  to 
the  Supreme  Court  decision  in  O'Malley  and  Simpsons-Sears. 

11.  In  paragraph  66  of  her  submissions,  counsel  for  YRBE  suggests 
that  Northwestern  stands  only  for  the  proposition  "that  the  rules 
of  natural  justice  require  that  the  fruits  of  the  Commission's 
investigation  must  be  disclosed  to  the  respondents,"  and  leaves  the 
respondents  still,  with  "no  general  right  to  pre-hearing  discovery 
of  the  evidence  upon  which  the  Commission  intends  to  rely  before 
the  board  of  inquiry."  It  was  submitted  that  a  right  to  the 
"fruits  of  the  Commission's  investigation,"  provides  more  than 
"discovery  of  the  evidence  upon  which  the  Commission  intends  to 
rely  before  the  board  of  inquiry,"  as  it  provides  both  the  evidence 
upon  which  the  Commission  intends  to  rely  and  the  evidence  gathered 
in  the  course  of  the  investigation  upon  which  it  does  not  intend  to 
rely . 

12.  In  paragraphs  79  and  80  of  her  submissions,  counsel  for  YRBE 
suggests  that  "the  identities  of  the  Commission  and  the  complainant 
are  essentially  merged  during  the  investigation  stage  of  the 
process."  No  affidavit  evidence  nor  case  law  is  cited  in  support 
of  the  proposition  that  the  identities  of  the  Commission  and 
complainant  are  merged  during  the  investigation.  In  fact,  as 
counsel  herself  notes  in  her  submissions,  the  proceedings  pursuant 
to  the  Code  are  divided  in  several  discreet  stages.  No.  foundation 
is  provided  for  the  suggestion  that  the  Commission,   prior  to  the 
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commencement  of  the  board  of  inquiry,  shares  the  results  of  its 
investigation  with  the  complainant,  or  that  the  complainant 
influences  the  Commission's  investigation  of  the  case. 

Discussion 

I  am  grateful  to  counsel  for  their  most  helpful  and  complete 
submissions,  which  covered  the  issues  in  great  detail.  Although  it 
is  possible  to  read  the  submissions  made  on  behalf  of  the 
Commission  as  requiring  a  decision  in  its  favour  even  if  the 
Northwestern  and  Stinchcombe  cases  had  not  been  decided,  it  is  my 
view  that  if  the  Commission  is  to  succeed  on  its  application,  it 
will  only  be  on  the  basis  of  my  finding  that  the  disclosure 
requirement  enunciated  in  Stinchcombe ,  which  case  was  relied  upon 
in  Northwestern ,  is  a  reciprocal  one,  calling  for  production  not 
only  by  the  Commission  but,   as  well,   by  the  Respondents. 

In  Stinchcombe ,  at  p.  332  ,  Sopinka  J.  noted  that  although 
there  was  some  "limited  legislated  response  contained  in  s.  603  of 
the  Criminal  Code  ...  [in  relation  to  mandated  disclosure] 
legislators  have  been  content  to  leave  the  developments  of  the  law 
in  this  area  to  the  courts."  The  legislation  relating  to 
disclosure  applicable  to  board  of  inquiry  hearings  in  Ontario  has, 
prior  to  Northwestern ,  by  and  large  been  regarded  as  representing 
a  decision  by  the  legislators  to  limit  the  extent  of  disclosure  to 
that  called  for  in  the  legislation  and  not  to  leave  it  to  boards  to 
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supplement  the  legislation  by  intervening  in  appropriate  cases. 
Certainly,  boards  of  inquiry  expressed  a  decided  disinclination  to 
"improve"  on  the  legislated  scheme  even  though  they  were  not  slow 
to  note  its  limitations. 

This  does  not  mean  that  boards  of  inquiry  believed  that  the 
system  worked  well  enough  and  for  that  reason  assumed  a  role  of 
non-intervention  in  most  cases.  Human  rights  cases  heard  by  boards 
of  inquiry  are  frequently  complex  and  contain  many  difficult 
questions  of  fact  and  law.  In  the  absence  of  reasonably  well- 
defined  disclosure  obligations,  hearings  may  suffer  in  the  way 
described  by  Sopinka  J.  in  St mchcombe .  The  quality  of  hearings 
before  boards  of  inquiry  suffer  just  as  much  from  the  absence  of 
reasonable  disclosure  and  discovery  mechanisms  as  did  hearings 
before  courts  in  civil  proceedings  at  the  time  when  forms  of 
available  disclosure  and  discovery  were  either  limited  or  non- 
existent. Such  devices  as  the  granting  of  adjournments  to  allow  a 
party  to  prepare  to  meet  "surprise"  evidence  has  always  been  a  less 
than  satisfactory  means  of  dealing  with  a  frequently  encountered 
problem. 

The  process  of  adjudication,  referred  to  by  Sopinka  J.,  at  p. 
332  of  St inchcombe ,  where:  "...  the  element  of  surprise  was  one  of 
the  accepted  weapons  in  the  arsenal  of  adversaries"  is  not  without 
significance  in  hearings  before  boards  of  inquiry.  As  also  noted 
by    Sopinka    J.,    ( ibid . )    the    litigation   process    -   which  includes 
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hearings  before  boards  of  inquiry  -  is  ill-served  by  confusing 
certain  historical  aspects  of  the  adversary  system  with  the  system 
itself.  The  system  of  adjudication  that  prevails  in  Ontario,  and, 
indeed,  in  common  law  Canada,  remains  adversarial  with  the  parties 
being  primarily  responsible  for  the  preparation  and  presentation  of 
their  cases.  The  relative  loss  of  the  "element  of  surprise"  which 
"was  one  of  the  accepted  weapons  in  the  arsenal  of  the 
adversaries,"  in  civil  court  proceedings  has  not  undermined,  but, 
rather,  has  enhanced  the  adversarial  system,  which  remains  very 
much  alive.  As  Sopinka  J.,  noted,  the  lack  of  sufficient 
disclosure  requirements  was  only  an  "aspect  of  the  adversary 
system."  The  fact  that  it  "lingered  on"  in  criminal  proceedings 
did  not  make  the  system  any  less  adversarial  when  St  inchcombe 
withdrew  from  the  prosecution  the  ability  to  utilize  surprise  as  in 
the  past.  It  is  also  unlikely  that  the  procedure  before  boards  of 
inquiry  will  be  "less  adversarial"  if  more  openess,  fostered  by 
enlarged  disclosure  obligations,    is  introduced. 

There  have,  over  the  years,  been  numerous  expressions  of 
concern  about  over-legalizing  administrative  proceedings  and 
protecting  them  from  the  rigidity  associated  with  civil  cases 
before  the  courts.  It  may  be  that  the  Legislature  was  concerned 
that  any  additions  to  the  limited  disclosure  obligations  chosen  by 
it  for  human  rights  cases  would  have  this  effect  on  a  process  that 
depends  for  its  acceptance  on  its  relative  informality. 
Informality,   however,   has  a  price  and  can  result  in  unfairness. 
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Although  I  find  that  the  statutory  provisions  relating  to 
disclosure  applicable  to  proceedings  before  boards  of  inquiry  under 
the  Code  are  frequently  inadequate  for  the  purpose  of  supporting 
the  expeditious  conduct  of  hearings,  especially  in  complex  cases 
such  as  this  one,  that,  alone,  does  not  enable  me  to  create 
"better"  ones.  The  issue  of  the  shortcomings  noted  will  only  arise 
if  I  decide  that  the  disclosure  obligations  found  in  favour  of  a 
respondent  in  Northwestern  are  applicable  to  the  Commission  on  the 
basis  of  some  form  of  reciprocity. 

Although  there  were  a  number  of  reasons  for  the  decision  of 
the  Supreme  Court  in  Stinchcombe  requiring  disclosure  by  the  Crown, 
primary  among  them  was  the  need  to  be  fair  given  the  circumstances 
of  the  accused  in  a  criminal  case.  See  the  first  paragraph  at  p. 
335  of  Stinchcombe .  Also  see  the  first  full  paragraph  at  p.  336  of 
Stinchcombe : 

. . .  Apart  from  the  practical  advantages  to  which  I  have 
referred,  there  is  the  overriding  concern  that  failure  to 
disclose  impedes  the  ability  of  the  accused  to  make  full 
answer  and  defense. 

It    is    apparent    that    it    was    not    the    "practical    advantages"  of 

greater  openess  that  was  the  Court's  primary  concern.   Rather,  it 

was    the    unfairness    of    requiring    an    accused    person    to  proceed 

without  adequate  disclosure.      Not  too  much   should  be  made  of  the 

fact  that  proceedings  before  this  board  are  not  criminal  in  nature. 

Such    a    distinction    would    be    insufficient    for    the    purpose  of 

distinguishing    the    present    case    from    Stinchcombe .     even  though 

Counsel   for  the   Commission   noted   that   the   statement  made   by  the 


Divisional  Court  in  Northwestern  concerning  the  role  of  Commission 

counsel  was  obiter . 

At  pp.    9-10,   the  Court  in  Northwestern  stated: 

. . .  that  the  role  of  Commission  counsel  is  analogous  to 
that  of  the  crown  in  criminal  proceedings. 

Although     stated    in    obiter ,     the    analogy     relied    upon,  through 

reference    to    the    St inchcombe    case,    was    that    Crown    counsel  and 

Commission   counsel    are   respectively   more    concerned  with  placing 

"credible  evidence  relevant  to  what  is  alleged  to  be  a  crime  in  a 

criminal  case  and  what  is  alleged  to  be  a  violation  of  the  Code  in 

a  human  rights  complaint. 


What  the  Divisional  Court  in  Northwestern  did  hold,   at  pp.  8- 
9  ,   was  : 

.  .  .  the  Applicant  equates  proceedings  under  the  Human 
Rights  Code  to  the  civil  rather  than  the  criminal 
process.  It  is  in  our  view  significant  that  in  civil 
proceedings  the  "full  discovery  of  documents  in  oral 
examination  of  parties  and  even  witnesses  are  familiar 
features  of  the  practice."  The  important  principle 
enunciated  by  Mr.  Justice  Sopinka  is  that  "justice  was 
better  served  when  the  element  of  surprise  was  eliminated 
from  the  trial  and  the  parties  were  prepared  to  address 
issues  on  the  basis  of  complete  information  of  the  case 
to  be  met"  (Emphasis  added  in  Northwestern).  It  does  not 
take  a  quantum  leap  to  come  to  the  conclusion  that  in  the 
appropriate  case,  justice  will  be  better  served  in  the 
proceedings  under  the  Human  Rights  Code  when  there  is 
complete  information  available  to  the  Respondents. 


The  Divisional  Court,  in  Northwestern ,  thus  recognized  that 
justice  is  not  served  by  allowing  a  party  to  hide  the  information 
relating  to  the  case  that  has  to  be  met.     The  Court  also  indicated 
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its  overriding  concern  with  affording  the  respondent  in  that  case 
with  "fundamental  fairness"  afforded  by  full  disclosure.  (See  p. 13 
second  full  paragraph.) 


Mr.     House,     the    board     of     inquiry     in    Northwestern ,  after 

reciting,  at  pp. 5-6,  the  statutory  enactments  that  were  relevant  to 

his  power  to  order  disclosure,  stated: 

As  well,  I  am  under  a  duty  to  observe  the  rules  of 
natural  justice  to  ensure  that  all  parties  are  given  a 
fair  hearing;  Cardina 1  v.  Director,  Kent  Institution 
[1985]  2  S.C.R.  643.  It  has  long  been  recognized  that 
the  requirements  of  natural  justice  in  a  given  case  will 
depend  upon  the  circumstances  of  that  case,  the  nature  of 
the  inquiry,  and  its  subject  matter,  among  other  things. 
Russell  v.  Duke  of  Norfolk  [19491  1  All  E.R.  109  at  118. 
This  principle  was  accepted  as  having  application  in 
Canada  in  A.G.  Canada  v.  Inuit  Tapirisat  et  al . ,  [1980] 
2  S.C.R.  735  at  747.  The  most  important  factors  in 
determining  the  procedural  content  of  fundamental  justice 
in  a  given  case  are  the  nature  of  the  legal  rights  at 
issue,  and  the  severity  of  consequences  to  the 
individuals  concerned:  Singh  et  al .  v.  M.E.I .  (1985)  58 
N.R.  1  at  p  14.. 
(Emphasis  added) 


The  Divisional  Court  at  p.   12  also  noted: 

In  any  particular  case  the  requirement  of  "natural 
justice"  will  depend  upon  the  particular  circumstances  of 
the  case.  The  seriousness  of  the  matter  is  clearly  an 
important  factor  as  was  stated  by  Mr.  Justice  Beetz  in 
Singh  v.  Minister  of  Employment  and  Immigration,  [1985] 
1  S.C.R.    177,  229: 

The  most  important  factors  in  determining  the 
procedural  content  of  fundamental  justice  in  a 
given  case  are  the  nature  of  the  legal  rights  at 
issue  and  the  severity  of  the  consequences  to  the 
individual  concerned. 
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Focussing  on  the  fact  that  St inchcombe  is  a  criminal  case  and 

that  Northwestern  is  a  civil  proceeding  overlooks  the  real  reason 

why     the     findings     in     the     criminal     case     might     be     useful  in 

determining  the  proper  practice  to  be  followed   in  a  human  rights 

case,     being     a     civil     proceeding.         The     board     of     inquiry  in 

Northwestern  stated  at  pp.  9-10: 

...  I  reject  the  view  that  protections  developed  in  the 
context  of  criminal  law  may  never  have  application  to 
human  rights  proceedings.  For  example,  the  doctrine  of 
abuse  of  process,  while  initially  the  doctrine  of  the 
civil  law,  has  been  enriched  and  modified  by  holdings  of 
the  criminal  courts,  and  was  then  incorporated  into  the 
Statutory  Powers  Procedure  Act,  s.  23.  It  seems  to  me 
that  the  true  principle  is  that  these  doctrines  that 
arise  in  criminal  law,  and  are  directly  related  to  the 
fairness  of  a  given  proceeding,  ought  to  be  carefully 
considered  in  a  given  administrative  law  context,  before 
they  are  found  to  be  inapplicable. 


It   is   significant  that  the  board  of   inquiry  in  Northwestern 

looked  to  the  doctrines  that  arose  in  the  criminal   law  context  of 

Stmchcombe  to  see  if  they  had  application  in  an  administrative  law 

context.    He    did    not    arrive    at    his    conclusions    as    to    what  fair 

disclosure  amounted  to  on  the  basis  of  the  application  of  a  magic 

calculation  derived  from  St inchcombe .     ( Northwestern  at  pp.  9-10.) 

The  board  in  Northwestern  ,  referred  to  Selvara jan  v.  Race  Relations 

Board .     [1976]    1    All    E.R.    12    (H.L.),    at    19,    where    Lord  Denning 

referred  to  administrative  law  principles  of  fairness  as  follows: 

The  fundamental  rule  is  that,  if  a  person  may  be 
subjected  to  pains  or  penalties,  or  be  exposed  to 
prosecution  or  proceedings  or  deprived  of  remedies  or 
redress,  or  in  some  such  way  adversely  affected  by  the 
investigation  and  report,  then  he  should  be  told  the  case 
against  him  and  be  afforded  a  fair  opportunity  of 
answering  it   [ , ] 
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and  commented: 

It  is  obvious  that  this  statement  of  the  doctrine  of 
fairness  requires  only  that  a  person  "be  exposed  to 
proceedings"  or  "adversely  affected"  for  him  or  her  to 
acquire  the  right  to  be  told  the  case  against  him  or  her, 
and  be  given  a  fair  opportunity  to  meet  it. 

The  board  differentiated  a  situation  where  a  person  might  "be 
exposed  to  proceedings"  from  one  where  the  person  might  be 
"adversely  affected." 

At  p.   13,   the  board  in  Northwestern  stated: 

I  ask  myself,  then,  what  the  duty  of  fairness  reasonably 
requires  in  the  way  of  disclosure  of  the  case  in  this 
legal  and  administrative  context.  Does  the  refusal  to 
disclose  the  materials  sought  amount  to  a  breach  of 
fairness? 

I   ask  myself  the  same  question. 

All  other  things  being  equal,  the  Commission , and  through  it  a 
complainant,  could  experience  parallel  difficulties  to  those  of  a 
respondent  where  adequate  disclosure  was  not  available.  However, 
all  things  are  not  equal  in  a  human  rights  proceeding.  Not  only  is 
there  the  panoply  of  information  and  evidence  gathering  mechanisms 
available  to  the  Commission  that  are  not  granted  to  a  respondent, 
but,  in  this  case,  the  Commission  spent  approximately  eight  years 
investigating  the  matter,  accumulating  voluminous  amounts  of 
material ,  apparently  with  the  support  and  cooperation  of  those 
representing  the  interests  of  the  Complainant.  There  was  no 
evidence  to  indicate  that  the  Commission  had  been  prevented  from 
obtaining    material    or    information    that    it    sought    or    that  the 
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Respondents  attempted  to  obstruct  the  Commission  in  its 
investigation.  In  addition,  for  some  period  of  time  the  Commission 
had  the  services  of  experienced  outside  counsel  prior  to  the 
request  being  made  for  the  appointment  of  a  board  of  inqiry.  There 
was  no  suggestion  that  the  Commission  was  being  thwarted  in  its 
efforts  to  secure  information  and  documents  sought  by  it  to  the 
time  when  a  request  was  made  to  appoint  a  board  of  inquiry. 

Not  only  does  the  Commission  have  an  initial  advantage 
because  of  its  ability  to  obtain  information  and  documents  relating 
to  the  case  because  of  the  statutory  authority  backing  up  its 
powers  of  investigation,  it  also  has  the  ability  to  obtain  material 
of  only  possible  relevance.  Even  if  I  accepted  the  argument  that 
the  Commission,  as  a  general  principle,  was  entitled  to  reciprocal 
disclosure  as  a  matter  of  fairness,  I  would  still  have  to  decide, 
in  the  circumstances  of  this  case,  the  extent  of  the  disclosure  to 
which  it  was  entitled.  In  making  this  determination,  I  must  take 
into  consideration  the  fact  that  the  Commission  has  already  had  a 
considerable  opportunity  to  conduct,  and  apparently  did  conduct, 
a  full  investigation  in  order  to  obtain  material  relating  to  the 
alleged  violations  of  the  Code . 

Counsel  for  YRBE  submitted  that  what  is  being  sought  by  the 
Commission  is  not  reciprocity  but  a  means  of  restoring,  albeit  in 
a  lesser  form,  the  imbalance  that  Northwestern  endeavoured  to 
redress.         The     Commission,     through     its     statutory     powers  of 
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investigation,  has  the  right  to  obtain  documents  and  other 
information  in  a  way  that  is  still  denied  a  respondent.  A 
respondent's  right  to  obtain  disclosure,  as  recognized  in 
Northwestern ,  was  deemed  necessary  to  furnish  a  modicum  of  fairness 
to  respondents  by  enabling  them  to  know,  at  an  earlier  time  than 
was  formerly  the  case,  the  nature  of  the  case  that  had  to  be  met. 
In  the  absence  of  the  disclosure  now  required  of  the  Commission  in 
favour  of  respondents,  a  respondent  would  have  difficulty  in 
preparing  to  meet  the  case  against  him,  her  or  it.  The  same  cannot 
always  be  said  of  the  Commission,  which  has  had  an  opportunity  to 
obtain  disclosure,  in  this  case  over  a  period  of  many  years, 
supported  by  legislation  which  grants  it  broad  powers  of 
investigation.  Although  there  was  no  evidence  to  show  that  the 
Commission  did  not  carry  out  a  full  investigation,  on  the  facts 
presented  I  cannot  see  why  fairness,  as  described  in  Northwestern , 
dictates  that  the  Commission  should  now  be  afforded  a  further  right 
of  disclosure. 

As  counsel  for  YRBE  noted,  this  is  not  a  case  where  it  was 
suggested  that  disclosure  sought  was  withheld  or  where  material 
sought  was  not  obtained  through  no  fault  of  the  Commission.  If 
there  was  some  indication  that  documents  sought  had  not  been 
obtained  for  either  of  the  noted  reasons,  there  would  be  a  basis 
for  ordering  further  disclosure. 
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The  cases  that  preceded  Northwestern ,  referred  to  by  the 
parties,  relating  to  requests  for  disclosure  have  not  been  rendered 
irrelevant.  Although  the  mechanisms  for  obtaining  disclosure  in 
civil  court  cases  as  provided  for  in  rules  of  practice  (e.g. 
discovery  of  documents,  examination  for  discovery)  were  introduced 
as  a  means  of  insuring  fairer  hearings,  a  party's  right  to  them  is 
based  on  the  language  of  the  particular  rules  and  not  on  general 
principles  of  fairness.  Without  a  right  to  disclosure  based  on  the 
rules,  a  litigant  in  civil  court  proceedings  would  not  be  entitled 
to  it.  What  Northwestern  did,  based  on  principles  of  fairness 
derived  from  Stinchcombe ,  was  to  introduce  a  disclosure  requirement 
in  favour  of  respondents.  The  issue  in  this  case  is  whether  the 
introduction  of  this  requirement  gives  rise  to  a  reciprocal 
requirement,  also  based  on  principles  of  fairness,  in  favour  of  the 
Commission.  On  the  facts  of  the  case  before  me,  it  has  not  been 
demonstrated  that  fairness  requires  the  order  for  disclosure  sought 
by  the  Commission. 

If  I  made  such  an  order  on  the  facts  of  this  case,  it  would 
not  be  because  it  would  be  unfair  to  require  the  Commission  to 
procede  further  in  the  absence  of  such  disclosure,  as  is  required 
by  Northwestern ,  but  because  of  the  shortcomings  of  the  disclosure 
mechanisms  available  in  these  proceedings  as  discussed  above. 
Although  the  shortcomings  of  the  disclosure  mechanisms  in 
proceedings  before  boards  of  inquiry  was  discussed  in  Northwestern , 
that   was    not   the   basis    for   the   board    imposing   a    requirement  of 
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disclosure.  In  another  case,  on  different  facts  and  submissions, 
the  requirements  of  fairness  discussed  in  Northwestern  could 
require  additional  disclosure  in  favour  of  the  Commission.  On  the 
facts  of  this  case  and  the  submissions  made,  there  is  an 
insufficient  basis  for  making  such  an  order. 

It  may  be  that  on  the  facts  of  another  case,  fairness  may 
require  that  a  board  order  disclosure  in  favour  of  a  complainant. 
In  this  case,  for  the  most  part,  counsel  for  the  Commission  and  the 
Complainant  have  co-operated  and  their  interests  are  also,  for  the 
most  part,  the  same.  Throughout  the  presentation  of  the  case, 
counsel  for  the  Commission  and  the  Respondent  have  integrated  their 
presentations  and  there  was  no  suggestion  that  counsel  for  the 
Complainant  was  denied  access  to  any  information  in  the  possession 
of  the  Commission.  What  the  situation  would  be  if  the  Commission 
and  the  Complainant  were  in  some  respects  adverse  in  interest  does 
not  have  to  be  decided  by  me. 

From  the  above  statements,  it  is  evident  that  I  believe  that 
it  is  unfortunate  that  proceedings  before  boards  of  inquiry 
frequently  suffer  from  the  fact  that  the  available  discovery 
devices  are  insufficient  to  meet  the  needs  of  the  increasing  number 
of  complex  cases  heard.  This  is  a  fact  that  cannot  have  escaped 
the  legislators.  There  are  examples  in  other  administrative 
adjudicative  contexts,  such  as  in  proceedings  before  the  Ontario 
Labour  Relations  Board  and  boards  of  arbitration  under  the  Ontario 
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Labour  Relations  Act,  where  the  latter  Act  has  introduced  a  number 
of  forms  of  discovery  due  process  mechanisms  because  the 
Legislature  believed  that  they  were  required  in  that  context. 

In  the  absence  of  "full  discovery  of  documents  and  oral 
examination  of  parties  and  even  witnesses"  which  are  "familiar 
features  of  practice"  in  civil  court  proceedings  or  of  some 
adaptations  of  such  procedures  to  meet  the  needs  of  particular 
specialized  tribunals,  the  "cat  and  mouse"  and  other  games  which 
too  often  attend  proceedings  absent  adequate  procedural  devices 
will  be  played  to  the  detriment  of  the  process  and  of  the  parties. 
Without  changing  the  rules  of  the  "game"  it  is,  perhaps,  too  much 
to  expect  counsel  not  to  play  the  "game"  they  were  taught  to  play. 

Although  many  lawyers  welcomed  the  significant  changes  to  the 
disclosure  obligations  under  the  Ontario  Rules  of  Civil  Procedure 
when  they  were  first  released  for  discussion  in  their  draft  form  in 
the  early  1980 's,  many  respected  and  able  counsel  viewed  the 
changes  as  representing  an  unwarranted  interference  with  the  time- 
hallowed  rights  of  counsel  and  litigants.  There  is  little  evidence 
that  such  views  are  still  widespread.  Even  in  administrative 
adjudicative  hearings,  such  as  hearings  before  boards  of  inquiry, 
many  counsel  voluntarily  make  early  disclosure,  especially  as  it 
relates  to  facts  not  really  in  dispute  -  facts  which  in  a  civil 
court  case  would  not  long  be  in  dispute  because  of  the  available 
disclosure  mechanisms.     Many  counsel  are  also  agreeable  to  assist  ( 
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in  defining  the  real  issues  to  be  joined  in  advance  of  the  hearing, 
which  definition  would  much  more  likely  occur  in  civil  couri 
proceedings  because  there  is  no  way  to  avoid  doing  so  given  the 
available  disclosure  mechanisms. 

In  human  rights  cases,  in  the  absence  of  adequate  rules 
governing  such  matters,  many  counsel  are  less  willing  to  agree  to 
the  adaptations  noted  and  regard  the  suggestion  that  they  do  so  as 
an  unwarranted  interference  with  their  right  to  decide  how  their 
case  will  be  presented.  Where  they  view  the  making  of  the 
accomodations  noted  as  being  inimical  to  their  client's  interests, 
they  do  not  welcome  any  suggestion  that  they  do  so  voluntarily. 
Unless  such  a  position,  if  maintained,  would  result  in  the  kind  of 
unfairness  identified  in  Northwestern  so  as  to  call  for  a  board 
making  an  order  for  disclosure  along  the  lines  discussed  in  that 
case,  I  do  not  believe  that  a  board  should  do  so  for  other  reasons. 
Such  reasons  include  the  potential  for  an  unnecessarily  protracted 
hearing  in  which  a  large  amount  of  time  is  spent  conducting 
examinations  that  only  take  place  because  of  the  absence  of  more 
reasonable  disclosure  devices,  and  in  which  the  board  is  called 
upon  to  deal  with  numerous  objections  and  requests  for  adjournments 
which  would  be  less  likely  to  occur  if  more  reasonable  disclosure 
was  mandated.  There  may  be  cases,  and  this  is  not  one  of  them, 
where  a  board,  in  order  to  maintain  the  integrity  of  the  process, 
will  have  to  intevene . 
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Given  the  nature  of  the  request  for  disclosure  made  by  the 
Commission,  it  must  be  noted  that  neither  the  St inchcombe  nor 
Northwestern  cases  required  the  party  ordered  to  make  disclosure  to 
disclose  documents  upon  which  it  intended  to  rely  at  the  hearing. 
Such  a  requirement,  if  imposed,  would  go  beyond  disclosure  of 
documents  that  are  relevant  to  the  issues  and  would  require  that 
the  disclosing  party  indicate  how  it  intends  to  present  its  case. 
Although  certain  elements  associated  with  the  adversarial  system 
have  been  changed  through  the  introduction  of  more  broad  ranging 
rights  of  obtaining  production  and  discovery  in  civil  court 
proceedings,  the  way  in  which  a  party  to  such  a  proceeding  proposes 
to  prove  its  case  is  still  for  that  party  to  decide  without  the 
need  to  give  express  advance  notice  to  the  opposite  party. 

No  doubt,  if  the  parties  voluntarily  exchanged  documents  upon 
which  they  intended  to  rely  at  the  hearing  -  documents  which  in  the 
context  of  civil  court  proceedings  they  would  have  to  disclose  at 
an  early  stage  -  the  conduct  of  the  hearing  would  be  greatly 
enhanced.  Given  the  shortcomings  of  production  and  discovery  in 
human  rights  cases,  when  documents  are  introduced  for  the  first 
time  at  the  hearing  by  a  party,  the  other  party  will  frequently 
request  an  adjournment  in  order  to  be  able  to  prepare  to  meet  the 
evidence  arising  from  the  document.  A  similair  situation  will 
arise  when  evidence  is  adduced  which  would  not  have  taken  the 
opposite  party  by  surprise  in  a  civil  court  case  because  of  the 
existence  of  oral  discovery. 
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In  the  circumstances  of  this  case,  counsel  for  YRBE  took  the 
position  that  she  would  not  know  which  documents  she  would  rely  on 
at  the  hearing  until  the  Commission  and  the  Complainant's  cases 
were  complete.  In  her  letter  of  April  21,  1994,  to  counsel  for  the 
Commission,  counsel  for  YRBE  indicated  that  she  would  provide 
counsel  for  the  Commission  with  any  documents  that  she  intended  to 
put  into  evidence  but  could  only  do  this  after  the  Commission  had 
completed  its  case  because  her  client  was  "entitled  to  be  satisfied 
that  there  is,  in  fact,  a  case  to  meet.  That  assessment  can  only 
be  made  after  your  case  is  completed." 

This  is  not  a  case  where  the  parties  have  voluntarily 
exchanged  statements  with  respect  to  positions  to  be  taken  by  them 
at  the  hearing  indicating  what  each  party  intends  to  establish  in 
support  of  its  position.  If  the  parties  had  agreed:  (1)  that  the 
Commission  and  the  Complainant  would,  in  advance  of  the 
commencement  of  the  hearing,  submit  to  the  Respondents  a  statement 
of  the  facts  that  they  would  endeavour  to  establish;  and  (2)  that 
the  Respondents  would  respond,  indicating  the  facts  that  they  do 
and  do  not  agree  with,  and  the  facts  that  they,  in  turn,  would 
endeavour  to  establish;  and  (3)  that  the  Commission  and  the 
Complainant  would  then  indicate  which  of  the  latter  facts  they  do 
or  do  not  agree  with;  and  (4)  that  the  agreement  was  binding  on 
their  clients,  there  would  be  a  stronger  argument  for  ordering  the 
disclosure  sought  if  the  request  was  also  supported  by  an  evident 
need  to  insure  fairness  as  discussed  in  Northwestern .    On  the  facts 
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before  me,  it  has  not  been  established  that  fairness  requires  that 
a  reciprocal  obligation  of  disclosure  should  to  be  imposed  on  YRBE . 
Even  if  it  had  been  so  established,  this  would  not  be  a  proper  case 
for  compelling  disclosure  of  the  documents  that  YRBE  intends  to 
rely  on  when  presenting  its  case. 

I  wish  to  emphasize  that  this  decision  does  not  forclose  a 
motion  for  further  disclosure  on  other  facts  which  demonstrate  that 
such  disclosure  is  necessary  in  order  to  insure  fairness  to  the 
Commission  in  the  sense  described  in  Northwestern . 

I  also  wish  to  emphasize  that  the  comments  made  by  me  are  not 
intended  to  be  critical  of  the  way  in  which  counsel  in  these 
proceedings  have  conducted  themselves.  Counsel  have  conducted 
themselves  most  competently  and  with  scrupulous  attention  to  their 
other  professional  responsibilities. 


Accordingly,    and   for   the   above    reasons,    the   application  is 
denied . 


Decision 


Dated  at  Toronto  this  21st  day  of  September,  1994. 


